
SPECIAL COUNCIL AGENDA
Special Meeting

Wednesday, December 14, 2016
5:00 PM - Heritage Room

2580 Shaughnessy Street

1. CALL TO ORDER 

2. ADOPTION OF THE AGENDA 

2.1 Adoption of the December 14, 2016 Special Council Agenda
Recommendation:  That the Special Council Agenda of December 14, 2016
be adopted.

3. RESOLUTION TO CLOSE 

3.1 Resolution to Close
Recommendation:  That the Closed Council Meeting of December 14, 2016
to be held at 5:00 pm for the City of Port Coquitlam, from which the public is
excluded, will be dealing with the following item(s) under Section 90 (1) of the
Community Charter: 

i) the receipt of advice that is subject to solicitor-client privilege, including
communications necessary for that purpose;

4. MOTION TO TEMPORARILY ADJOURN 

4.1 Motion to Temporarily Adjourn the Special Council Meeting of
December 14, 2016
Recommendation:  That the Special Council Meeting of December 14, 2016
be temporarily adjourned.

5. MOTION TO RECONVENE 

5.1 Motion to Reconvene the Special Council Meeting of December 14, 2016

Recommendation:  That the Special Council Meeting of December 14, 2016
be reconvened.

6. REPORTS 

6.1 Downtown Action Plan SWOT Analysis
(Mayor Moore - Verbal Discussion)
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6.2 Design Build Contract for the Community Recreation Complex
Recommendation:  That the Mayor and Corporate Officer be authorized to
execute the attached contract documents for the design and construction of
the Community Recreation Complex and corresponding private
development with Ventana Construction (PoCo) Corp., and Quantum
Properties Montrose Inc., and that prior to execution, the Director of
Engineering and Public Works be authorized to negotiate minor
amendments to the contract documents, if needed.

7. ADJOURNMENT 

7.1 Adjournment of Special Council Meeting of December 14, 2016
Recommendation:  That the Special Council Meeting of December 14, 2016
be adjourned.
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Report to Council  

 

DATE: 

 

 

December 8, 2016 

TO: 

 

Mayor and Councillors 

FROM: 

 

Community Recreation Complex Project Team 

 

SUBJECT: 

 

Community Recreation Complex Project 

Design Build Contract 

 

EXECUTIVE SUMMARY 

Staff has been negotiating with Ventana Construction and Quantum Properties in order to 

finalize the various documents needed to proceed with the design and construction of the 

Community Recreation Complex and the associated land sale for the residential 

development.  This report brings forward the finalized documents, describes their key 

components at a high level and seeks authorization for execution.   

RECOMMENDATION 

That the Mayor and Corporate Officer be authorized to execute the attached contract 

documents for the design and construction of the Community Recreation Complex and 

corresponding private development with Ventana Construction (PoCo) Corp., and Quantum 

Properties Montrose Inc., and that prior to execution, the Director of Engineering and Public 

Works be authorized to negotiate minor amendments to the contract documents, if needed. 

BACKGROUND AND DISCUSSION 

Council has previously authorized staff to negotiate the necessary agreements to provide for 

the design and construction of the Community Recreation Complex with Ventana 

Construction and the associated residential development by Quantum Properties. The months 

of negotiations have concluded and the final documents attached to this report, which have 

been reviewed by the City’s legal counsel as well as our Project Managers, are recommended 

for execution. While the documents are highly complex, they are in accordance with standard 

practice, and modified to reflect the specific circumstances of our project and direction set by 

Council.    

The documents include the following four components: 

(a) The main agreement titled, Port Coquitlam Community Recreation Complex 

and Residential Development Supplemental Terms and Conditions to the 

CCDC Design-Build Stipulated Price Contract, which incorporates by 

reference the proposal, addendums, and due diligence report; 

(b) the CCDC (Canadian Construction Documents Committee document) 

design/build contract,  
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(c) separate two year Project Warranty agreements, and 

(d) the Purchase and Sale Agreement, which includes provision for housing 

agreements and use restrictions. 

The base document that we are using is the CCDC (Canadian Construction Documents 

Committee) Design Build contract.  The CCDC document is a standard, nationally 

recognized construction document that has been created with all stakeholders in the industry 

to ensure a balanced and fair document which all parties can rely upon.  It is a template so 

that each and every term of a construction contract does not need to be negotiated every time.   

Separately, the City, Ventana, and Quantum, have negotiated supplemental terms and 

conditions (which apply where we needed to deviate from the standard document and deal 

with the additional complexity of our specific project) and the purchase and sale agreements 

(and the appropriate schedules).   

The documents are listed in order of importance in Clause 1.7 of the supplementary terms 

and conditions.  This is important when reading and interpreting the documents, particularly 

if there are conflicting elements.  For example, the supplementary terms and conditions of the 

agreement are the highest ranking document, and thus anything contained in it supersedes 

what may be contained in other documents (such as the CCDC standard terms).  The 

documents work together to collectively outline the entire arrangement between the City, 

Ventana, and Quantum.  

 

CONSTRUCTION DOCUMENTS  

There are a few key areas in which the supplementary terms and conditions vary from the 

standard CCDC language, as well as a number of small adjustments to more clearly define 

responsibilities.  The supplemental terms and conditions increase the required insurance 

limits from $2M to $5M (which is standard for public sector insurance), and include the $5M 

advance payment to Ventana to assist with cash flow management as outlined in their second 

addendum.  The supplementary terms and conditions also increase the standard construction 

warranty from one year to two years, and the warranty will apply to each individual phase as 

it is completed and turned over to the City.   

Pursuant to the Community Charter, the City cannot enter into a capital expenditure 

agreement exceeding five years without an AAP or elector assent.  The estimated 

construction duration, and term of the construction contract, is just under five years.  As a 

result, the warranty agreements will be drafted separately to allow for the two year warranty 

on the final phase to go beyond the five year limit of the construction contract.  Council 

should be aware that if for any reason the works are not completed within the 5-year term of 

the construction agreement, the City would be forced to seek electorate approval in order to 

grant to complete the works (even if it were for a minor term, such as an additional couple of 

months).     

In order to ensure these timelines are met, and to ensure Ventana completes their obligations, 

the supplemental terms and conditions also require Ventana to provide performance bonding.  

This bond would be utilized in the event that Ventana does not perform, for any reason, and 

allows the City to call upon their bonding company to reimburse the City for any additional 

costs to hire a new proponent to complete the work, to a maximum of 50% in excess of the 

value of the contract, should it be required.  The intent is to cover the City in the event that 
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prices are higher at the time of default than they were when the project was originally 

initiated.  Bonding companies have significant ability to influence contractors, and thus the 

performance bond is a good tool to ensure ongoing performance.  

A performance bond for publicly procured projects is typically 50% of the contract value, 

and the premium value for this level of bonding for this project is $1.8M.  Ventana has 

advised that they did not budget for bonding in their proposal, as we did not explicitly ask for 

it in our RFP document, and they had understood the goal of the RFP was to provide the 

lowest net construction cost for the project.  This direction was further confirmed when after 

their original proposal submission we requested them to reduce costs further, including 

transferring some risks to the City to reduce their contract contingency (for example, the pre-

payment mechanism described above).  As a result, the cost of the bonding is a City cost in 

excess of the contract cost.  Despite this additional cost, staff is recommending this approach 

in order to provide the security the City needs to ensure ultimate performance of the contract.  

The other alternative would be to proceed without the bonding and take on the additional 

risk, which would be well outside the public sector industry norms.   

While the $1.8M is not specifically included in the current project budget, staff and Ventana 

will work to address this cost through the detail design process.  One potential source of 

additional revenue is increasing the land sale area.  This is something we were already 

exploring (and could increase revenues by approximately $0.5M), but will not be confirmed 

until the parkade design and access is finalized.  In addition, we have budgeted funds for 

offsite works ($3M) which have not yet been determined (we need to complete the traffic 

impact assessment to determine them).  And ultimately, if there are not enough funds 

available through the detail design, we have the project contingency for items such as this.  

As such, we are not recommending any adjustments to the project budget at this time.    

PURCHASE AND SALE AGREEMENT (PSA):  

The PSA outlines the various terms and conditions of the sale of the former works yard site 

and the Mary Hill Road properties to Quantum Properties. It provides for implementation of 

the specific conditions as originally proposed:  

 Housing agreement for the parcel to be developed as rental housing (including short 

term rentals) 

 Housing agreement for the parcel to be developed as seniors’ housing (independent 

living, may be stratified) 

 Restrictive covenant to ensure the restaurant in the seniors’ building will be open to 

the public.   

In addition, the PSA includes the proposed facility use agreement that defines the terms of 

the permission to be given to residents to use the facilities at no charge (5-year term).  

The supplementary terms and conditions of the agreement with Ventana ensure that the 

payments for the land from Quantum are used to offset the progress payments which will be 

owing to Ventana and this provision is also reflected in the PSA to which Ventana is also a 

party. This financial arrangement is in accordance with the terms of the original RFP, in 

reducing our overall net project costs.     5
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The agreement sets out that Quantum’s obligation to purchase the City’s lands requires the 

completion of specified conditions by May 31, 2016, including the adoption of rezoning to 

provide for the proposed residential and mixed-use development components, the issuance of 

a development variance permit to the Subdivision Servicing Bylaw to facilitate the 

pedestrian-oriented design for Kelly Avenue, the consolidation of lots to create three parcels, 

and the execution of the facility use agreement. The execution and delivery of the housing 

agreements, restaurant covenant and servicing agreement will be required no more than 60 

days after the date that these conditions have been satisfied.     

The purchase and sale agreement includes standard buy back language providing for the City 

to be in a position to purchase the land back (at a discounted value of 80%) should Quantum 

not meet specified time lines for development.      

The proposed housing agreements ensure that the site to be restricted to rental housing cannot 

be stratified and that the site intended for seniors can only be lived in by persons aged 55 or 

older. Both drafts include a clause typical of such agreements that the applicable occupancy 

restrictions could be removed if the property were to be in a foreclosure position. The 

proposed covenant to ensure that the restaurant (could include a café or similar eating 

establishment) is open to the public most hours of operation to provide for a level of 

flexibility in operation.  

 

OPTIONS: 

 

1. Authorize the execution of the contracts, or 

2. Refer back to staff for additional information prior to a decision, as directed 

 

It should be noted that Option 2 would push us into the new year, and both staff and Ventana 

are growing increasingly uncomfortable with the volume of work being undertaken without a 

formal contract in place (although Council has authorized the expenditures and they are 

included in our Financial Plan).  Depending on the extent of the delay, there may be impacts 

to the project or the project schedule, as Ventana has been unable to finalize various sub-

contracts.       

 

 

 

CRCP Team  

 

Attachments: Contract Documents 
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 DESIGN BUILD AGREEMENT 

 

Port Coquitlam Community Recreation Complex and Residential 

Development 

 

Supplemental Terms and Conditions to the CCDC Design-Build 

Stipulated Price Contract  

 

 

 

 

 

 

 

 

 

 

December 22, 2016 
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Dated for reference this 22
nd 

day of December, 2016 

 

BETWEEN: 

 

CORPORATION OF THE CITY OF PORT COQUITLAM, a municipal corporation 

under the Community Charter, SBC 2003, c. 26 and the Local Government Act, RSBC 

2015, c. 1 and having offices at 2580 Shaughnessy Street, Port Coquitlam, British 

Columbia, V3C 2A8 

 

(the “City”) 

 

AND: 

 

VENTANA CONSTRUCTION (POCO) CORP., a corporation incorporated under 

number BC1089636 under the Business Corporations Act, SBC 2002, c. 57 and having 

offices at 3875 Henning Drive, Burnaby, BC V5C 6N5  

 

(the “Design-Builder”)  

 

GIVEN THAT: 
 

A. On July 30, 2015 the City issued a request for proposals for the development of certain 

City lands with a community recreation complex; 

 

B. On October 2, 2015 the City received a proposal from a consortium led by Ventana 

Construction Corporation, an affiliate of the Design-Builder, in response to the request 

for proposals; 

 

C. After the City evaluated proposals for the project, the City asked Ventana Construction 

Corporation to carry out due diligence required to reduce project risks and to draft the 

required specifications and standards required to substantially enter into a design and 

build agreement, in accordance with the following Proposal Documents: 

 

(a) the October 2, 2015 proposal, 

(b) a November 30, 2015 letter to modify the proposal, 

(c) a January 14, 2016 letter to further modify the proposal, and 

(d) the June 17, 2016 Due Diligence Report; 

 

D. The City and Ventana Construction Corporation entered into memoranda of 

understanding dated April 4, 2016 and July 28, 2016 in relation to the provision by 

Ventana Construction Corporation of the additional due diligence described in the letters 

and the memoranda; 

 

E. The parties have entered into the CCDC herein defined as of the Reference Date herein 

defined; 
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F. The parties have agreed that the Design-Builder will design and build the new City 

Community Recreation Complex on the Lands herein defined in compliance with the 

terms and conditions of the CCDC herein defined, this Agreement which contains 

supplementary terms and conditions and the other Project Agreements (as applicable); 

 

G. Quantum Properties Montrose Inc. (“Quantum”), being a member of the consortium that 

delivered the Project proposal dated October 2, 2015 to the City, is purchasing the 

Residential Lands herein defined from the City for residential and commercial 

development, and the Design-Builder (under an agreement between the Design Builder 

and Quantum) is paying the City the consideration for the Residential Lands (other than 

the initial deposit) by way of an offset against the City’s liability for progress payments 

to the Design-Builder under this Agreement; 

 

NOW THEREFORE, in consideration of the mutual covenants and agreements set forth herein 

and the sum of $10.00 paid by each party to the other party and for other good and valuable 

consideration (the receipt and sufficiency of which are hereby acknowledged by each party), the 

parties covenant and agree as follows: 

 

1. INTERPRETATION  
 

1.1 Defined Terms  
 

In this Agreement, the definitions in the CCDC apply, in addition to the following definitions: 

 

(a) “BC” means the Province of British Columbia; 

 

(b) “Business Day” means a day other than a Saturday, Sunday or statutory holiday in BC; 

 

(c) “CCDC” means the CCDC Design-Build Stipulated Price Contract 14 2013 entered into 

by the parties as of the Reference Date, and includes the Contract Documents; 

 

(d) “City Funding” means funding for the Project that will be provided by the City via 

payments contemplated by Section 9.1; 

 

(e) “City Funding Payments” means the payments that become due to the Design-Builder 

under Section 9.1 in relation to the City Funding; 

 

(f) “Community Charter” means the Community Charter, SBC 2003, c. 26, as amended or 

re-enacted from time to time; 

 

(g) “Complex or “Project” means the community recreation facility described in the 

Proposal Documents, and subject to the foregoing generally means the construction of the 

facility in accordance with the terms and conditions of this Agreement; 
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(h) “Construction Period” means the time between the Reference Date and Substantial 

Performance of the Work (but excluding the day when Substantial Performance of the 

Work is achieved); 

 

(i) “Court” means a court of law of competent jurisdiction; 

 

(j) “Environmental Damage or Degradation” means the presence of contamination in 

water, soil or air, in violation of applicable environmental laws (including, without 

limitation, environmental laws enacted after the time at which the Hazardous Substance 

causing the contamination is first present), caused by any Hazardous Substance, and 

includes death or injury to plants, animals or human beings resulting in whole or in part 

from such contamination; 

 

(k) “Execution” of this Agreement means the signing and delivery of this Agreement by 

both the City and the Design-Builder; 

 

(l) “FOIPPA” means the Freedom of Information and Protection of Privacy Act (BC), as 

amended or replaced from time to time; 

 

(m) “Hazardous Substance” means any solid, liquid, gas, odor, heat, sound, vibration, 

radiation or other substance or emission that is a contaminant, pollutant, dangerous 

substance, toxic substance, hazardous waste, hazardous material or hazardous substance 

that is or becomes regulated by or under any applicable environmental law or that is or 

becomes classified as hazardous or toxic by or under any applicable environmental law; 

 

(n) “Lands” means the lands described in Schedule A, and for certainty does not include the 

Residential Lands; 

 

(o) “Local Government Act” means the Local Government Act, RSBC 2015, c. 1, as 

amended or re-enacted from time to time; 
 

(p) “LTO” means the Land Title Office; 

 

(q) “Overhead” means all costs associated with management, supervision, insurance, 

bonding, as-built preparation and warranty, including the provision of and maintaining 

office coordination, office costs, site supervision, site trailer, telephone service, long 

distance charges, courier, as well as permits, insurance and bonding costs, including 

premium increases, small tools and general supplies as required for the project; 

 

(r) “Project Agreements” means the agreements described in section 1.4; 

 

(s) “Project Financing” means the financing to be obtained by the City necessary to meet 

the City’s funding obligations under this Agreement; 

 

(t) “Proposal Documents” means the records listed in paragraph C of the preamble to this 

Agreement; 
10
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(u) “Purchase and Sale Agreement” means an agreement for the sale of the Residential 

Lands by the City to the Design-Builder (or the Design-Builder’s nominee), that is 

generally in keeping with Schedule B; 

 

(v) “Reference Date” means the date identified on page 2 of this Agreement, namely 

December 22, 2016; 

 

(w) “Residential Lands” means, collectively, those lands and premises set out in Schedule 1 

of the Purchase and Sale Agreement and includes lands to be used for residential and 

mixed residential and commercial uses; 

 

(x) “Substantial Performance of a Phase of the Work” means that the phase in question or 

a substantial part of it is in use or ready for use for the purpose intended, with each phase 

defined by a separate application for a building permit; 

 

(y)  “Term” means the period from and including the Reference Date to and including the 

date of the Substantial Performance of the Work, being the day the final Warranty period 

commences under the separate two year Warranty agreement referred to in subparagraph 

(y)(ii), and without limitation the Term must not exceed five years less one day from the 

Reference Date; and 

 

(z) “Termination Event” means any event described in Section 14.6, and subject to the 

foregoing, generally means an event or circumstance entitling the City to terminate this 

Agreement; 

 

(aa) “Warranty” has the meaning ascribed to it in GC 12.5 of the CCDC, except that GC 

12.5 and this Agreement are modified as follows: 

 

(i) the Warranty under the CCDC constitutes separate agreements between the parties 

on terms identical to those in GC 12.5 as modified herein, with separate 

consideration of $1.00 from the City to the Design-Builder and a two year term 

commencing after each Substantial Performance of a Phase of the Work; 

 

(ii) the words “one year from the date of Substantial Performance of the Work” in GC 

12.5 are deleted and replaced with “two years from the date of Substantial 

Performance of a Phase of the Work for each phase”; and  

 

(ii) every other reference to “one year” in GC 12.5 is deleted and replaced with “two 

year”. 

 

1.2 Section References  
 

References in this Agreement to Sections of this Agreement are to the correspondingly numbered 

provisions of this Agreement. References to Schedules are to the correspondingly numbered 

Schedules listed in Section 1.3.  
11
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1.3 Schedules  
 

The following Schedules delivered with this Agreement at the time of Execution of this 

Agreement are for every purpose to be considered as part of this Agreement (and provisions of 

the Schedules are to be considered as provisions of this Agreement):  

 

Schedule A - Lands 

Schedule B – Purchase and Sale Agreement 

 

Schedules to Purchase and Sale Agreement: 

Schedule 1 – Residential Lands 

Schedule 2 – Precinct Plan  

Schedule 3 - Rental Housing Agreement 

Schedule 4 – Seniors’ Housing Agreement 

Schedule 5 – Restaurant Restrictive Covenant 

Schedule 6 – Facility Use Agreement 

Schedule 7 – Option to Purchase 

 

1.4 Entire Agreement  
 

The CCDC is incorporated into and forms part of this Agreement. This Agreement (including the 

CCDC), the two year Project Warranty agreements referred to in section 1.1(aa)(i), and the 

agreements attached as schedules to this Agreement together constitute the entire agreement 

between the City and the Design-Builder regarding the subject matter of the Project Agreements, 

and together supersede any previous agreements, negotiations and understandings. There are no 

agreements, representations, warranties, terms, conditions or commitments regarding the subject 

matter of the Project Agreements except as expressed in the Project Agreements. For certainty, 

the Project Agreements are the following: 

 

(a) this Agreement, which incorporates the CCDC and Proposal Documents; 

(b) the two year Project Warranty agreements referred to in section 1.1(aa)(i),  

(c) the Purchase and Sale Agreement; and 

(d) the agreements that are schedules to the Purchase and Sale Agreement.  

 

Any reference to this “Agreement” in this Agreement is also a reference to the CCDC and the 

relevant Project Documents unless otherwise expressly stated.  

 

1.5 Currency  
 

In this Agreement, all references to dollar amounts are in Canadian currency.  

 

1.6 No Agency, Joint Venture, Partnership or Loan  
 

This Agreement is not intended to and does not constitute:  
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(a) either party as the agent of the other for any purpose, or otherwise create any 

relationship of agency; 

(b) or create any joint venture; 

(c) or create any partnership; or 

(d) the relationship of lender and borrower;  

and neither party shall allege or assert for any purpose that this Agreement constitutes or creates 

a relationship of agency, joint venture, partnership, or lender and borrower. 

1.7 PRIORITY 

If there is a conflict between the Project Documents, the order of priority of the documents, from 

highest to lowest, is as follows: 

 

(a) this Agreement (being these Supplemental Terms and Conditions), including the 

Proposal Documents, 

(b) the CCDC Agreement,  

(c) the CCDC Definitions, 

(d) the CCDC General Conditions; 

(e) the Owner’s Statement of Requirements; 

(f) the Construction Documents; 

(g) the two year Project Warranty agreement, 

(h) the other Project Agreements.  

 

Later dated documents shall govern over earlier documents of the same type, and amendments to 

documents shall govern over documents so amended. 

 

 

 

2. DESIGN AND BUILD  
 

2.1 Design-Builder Assumption  
 

The Design-Builder assumes all of the rights, duties, liabilities and obligations of Ventana 

Construction Corporation in respect of all Work performed by Ventana Construction Corporation 

prior to the date of this Agreement that relates to the Project, including without limitation design 

and pre-construction work performed in relation to the proposals issued by or the memorandums 

of understanding entered into by Ventana Construction Corporation. Without limiting the 

foregoing, the Design-Builder and the City will enter into an assignment and assumption 
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agreement with Ventana Construction Corporation that confirms such assumption and release. 

Under a separate agreement, the City has agreed to release and forever discharge Ventana 

Construction Corporation but not the Design Builder from all claims, demands, actions, causes of 

action, proceedings, contracts, counterclaims, damages, expenses, liabilities, taxes and costs 

which the City can, shall or may have against Ventana Construction Corporation by reason of or 

arising out of or in any way connected with the Work. 

 

3. CONDITIONS   

 

3.1 Conditions Precedent  
 

This Agreement is subject to the following conditions precedent: 

 

(a) the Design-Builder’s Board of Directors approving this Agreement and the Design-

Builder satisfying all requirements under the Business Corporations Act (BC) and 

other applicable enactments; 

(b) the execution and delivery of the Purchase and Sale Agreement;  

(c) the City’s Council approving this Agreement. 

These conditions precedent are for the sole benefit of the City and must be satisfied or waived in 

writing on or before December 23, 2016, failing which this agreement will be terminated. In 

consideration of the sum of $10.00, the receipt and sufficiency of which is hereby acknowledged 

by the Design-Builder, the Design-Builder agrees not to terminate this Agreement during the 

period for waiver by the City of these conditions. The risk of claims and costs if the conditions 

are not satisfied or waived by December 23, 2016 rests with the City.  

 

4. THE LANDS  
 

4.1 Access and Use  
 

Subject to the provisions of this Section 4.1, the City provides the Design-Builder, its employees, 

agents, and invitees with unlimited, non-exclusive access to and use of, for any purpose the 

Design-Builder deems appropriate including for the purpose of performing its obligations under 

this Agreement, to all of the Lands including all fixtures and improvements constructed thereon 

under this Agreement. The parties acknowledge and agree that this licence of occupation does 

not require a statutory notice of disposition by the City.   

 

4.2 Commencement and Duration  
 

The rights to unlimited non-exclusive access to and use of the Lands under Section 4.1 comes 

into effect upon the Reference Date and continues until the expiry of the Term or sooner 

termination of this Agreement. 
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4.3 No Access Fee  
 

No fee or other amount shall be payable by the Design-Builder to the City for its right of access 

to and use of the Lands under this Agreement. 

 

4.4 Lands Outside of the Lands  
 

The Design-Builder shall be responsible for and shall rectify any damage to the lands outside of 

the Lands caused by the Design-Builder, its agents, subcontractors or others for whom the 

Design-Builder is legally responsible in carrying out the Project. For certainty, the Work shall be 

undertaken on the Lands and on City owned real property extending from the Lands to the curb 

of every contiguous highway. 

 

4.5 Utility Agreements  
 

Subject to the City’s obligations under Section 2.11, 3.4 and as otherwise set out in this Section 

4.5, the Design-Builder shall negotiate and arrange all agreements required in respect of utilities 

in order to carry out the Project (the “Utility Agreements”), on the following basis: 

 

(a) to the extent practicable, the Design-Builder shall enter into the Utility Agreements 

in its own right; 

 

(b) where required by a utility, the City will be a party to the Utility Agreements and, if 

the utility requires the City to be a party to the Utility Agreements, then the Design-

Builder shall keep the City informed to a reasonable extent and in a reasonable 

manner on an ongoing basis as to the negotiations with such utility and in any event 

shall keep the City informed to the extent and in the manner as requested by the 

City, acting reasonably; and 

 

(c) regardless of whether the City is a party to the Utility Agreements, the Design-

Builder shall until the end of the Term or sooner termination of this Agreement 

duly perform and carry out the Utility Agreements, and indemnify the City against 

any failure by the Design-Builder to perform them, except only to the extent that 

such failure was caused or contributed to by the City. 

 

The City acknowledges the possibility that additional utility and other authorized uses may, 

throughout the Term, be required and the City undertakes to provide all reasonable cooperation 

in order to reasonably accommodate such future uses. Subject to section 13.4 and any fault that 

may be reasonably attributed to the Design-Builder, the risk of any utility delays rests with the 

City.  

 

4.6 Condition of the Lands  
 

Subject to the terms and conditions of this Agreement, particularly GC 9.1.1 of the CCDC, and 

subject to the Design-Builder’s obligations under this Agreement to carry out the Project, the 
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Design-Builder shall maintain the Lands in good and proper order and repair throughout the 

duration of this Agreement, and shall:  

 

(a) be responsible for repairing all damage to the Lands (including infrastructure in or 

under the Lands), arising as a result of the Design-Builder’s operations under the 

Contract,  excepting only damage caused by acts or omissions of the City or its 

employees, agents or contractors (except the Design-Builder); 

 

(b) dispose of garbage from the Lands; 

 

(c) not stockpile any material on the Lands except during the Construction Period; 

 

(d) not commit or permit by the Design-Builder’s agents or subcontractors or those for 

whom the Design-Builder is legally responsible, any waste or nuisance on the 

Lands; and 

 

(e) promptly deal with any Environmental Damage or Degradation to the Lands as 

required by applicable laws (which dealing with may require excavation and 

removal or may permit implementation of a risk management plan depending upon 

the applicable laws) in accordance with GC 9.2 of the CCDC. Compensation and 

extensions of Contract Time for any and all Work requited to address 

Environmental Damage or Degradation to the Lands will be determined based on 

and under GC 9.2.  

 

4.7 Permitted Use  
 

The Design-Builder covenants that it (and others for whom it is legally responsible):  

 

(a) will use the Lands only for the purposes of the Project; and 

 

(b) will not, from and after Substantial Performance of the Work, interfere with the 

Complex being continuously in operation excepting only such closures or partial 

closures as are expressly contemplated and authorized by the CCDC, including the 

Technical Requirements.  

 

4.8 No Encumbrances On Lands  
 

The City represents that it has not granted or permitted to be granted, and covenants that it will 

not grant or permit to be granted, any mortgage or other security interest in the Lands. The City 

covenants that it will not grant or permit to be granted any encumbrance that can be registered 

against title to the Lands that results in the City being in breach of its obligations set out in 

Section 4.12 (Access and Use). 
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4.9 Liens  
 

The Design-Builder shall promptly pay all proper accounts for work done or materials furnished 

under all contracts it enters into relating to the Project, excepting those sums required to be 

retained under the provisions of any applicable statute of BC, and shall not by any act or 

omission cause, encourage, suffer or allow any lien or claim under any such statute or in equity 

to be made against the City or filed or registered against the Lands by reason of work, services or 

materials supplied or claimed to have been supplied to the Design-Builder or anyone holding any 

interest through or under the Design-Builder except where such lien or claim is caused by the 

City withholding any amount payable under this Agreement. The Design-Builder shall at its own 

expense promptly take all steps required to effect a discharge of any lien or deal with any claim 

so filed or registered.  

 

4.10 Ownership of Improvements  
 

The Design-Builder and City acknowledge and agree that the City is the owner of the Lands, 

Complex and all other fixed improvements that the Design-Builder may from time to time 

construct upon the Lands from the date of this Agreement. 

 

4.11 Access and Use  
 

The City covenants that the Design-Builder’s access to and use of the Lands pursuant to Section 

4.1 shall be without any disturbance or interference from the City or any person claiming a right 

of access to or use of the Lands from or under the City, subject to the exercise by the City of any 

express right under and in accordance with this Agreement. 

 

4.12 Payment of Taxes and Municipal Fees on Lands  
 

The City will be responsible for any property taxes, special taxes, local area taxes, permit fees, 

requisitions and other municipal fees and charges that may be imposed on the Lands and all 

improvements thereon. 

 

4.13 Permits and Approvals  
 

Whether or not the City is the applicant for the permits and approvals referred to in GC 10.2 of 

the CCDC, and provided the City provides all such reasonable assistance as the City is able to 

offer or arrange that may be required without unduly fettering its discretion or pursuing 

amendment of any legislation or subordinate legislation, the Design-Builder shall, until the 

earlier of end of the Term or termination of this Agreement, duly perform and carry out on behalf 

of the City all obligations of the City under the permits and approvals, and shall, subject to 

Section 2.1, indemnify the City against any liability to the extent caused by the Design-Builder’s 

failure to perform all such obligations on behalf of the City, except only to the extent that such 

failure was caused or contributed to by the City or those for whom the City is legally responsible. 

 

5. DESIGN AND BUILD OF THE COMPLEX  
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5.1 Design-Builder Solely Responsible for Costs  
 

Except as expressly set out in this Agreement, the Design-Builder is solely responsible for 

paying all costs, tariffs, fees and charges of any nature whatsoever required to complete the 

Work excepting only:  

 

(a) the costs, tariffs, fees and charges of the City’s own personnel, consultants and 

professional advisors; 

(b) the costs, fees and charges of any mediation or arbitration pursuant to dispute 

resolution; and 

(c) any costs, tariffs, fees, charges or payments expressly to be made by the City under 

section 4.12 of this Agreement.  

 

The City shall not be obligated to pay any costs, fees or charges in relation to the Project except 

as expressly set out in this Agreement, unless the need for the costs, fees or charges is caused or 

contributed to by the City or those for whom the City is legally responsible or arising. 

 

5.2      Supervision  

 

GC 3.7 Supervision of the CCDC is modified as follows:  

  

3.7.3: The appointed representative shall be satisfactory to the Owner, acting reasonably.  

 

3.7.4: The Design-Builder shall, upon the request of the Owner, remove any 

Superintendent who, in the reasonable opinion of the Owner, is incompetent or has been 

guilty of improper conduct, and shall forthwith designate another superintendent who is 

acceptable to the Owner. 

 

 

6.  WORKSAFE BC  

 

6.1 The Design-Builder is deemed to be the “Prime Contractor” for the purposes of the 

Workers Compensation Act, as amended, and regulations thereunder. 

 

 

 

7. SUPERVISION – NAMING OF PROJECT TEAM 

 

7.1 GC 3.7.1 of the CCDC is amended to provide that as of the Reference Date the Design-

Builder shall deliver to the City in writing the identity and contact information for the members 

of the Design-Builder’s project team specified in the Proposal Documents, and the Design-

Builder shall not change these components of the project team without the prior written consent 

of the City.  
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8. OTHER AGREEMENTS   
 

8.1 Concurrent with the execution and delivery of this Agreement, the parties will execute 

and deliver the following: 

 

(a) the CCDC,  

(b) the Purchase and Sale Agreement, and   

and the City will register the executed and registrable agreements that are schedules to the 

Purchase and Sale Agreement in the LTO concurrently with the transfer documents under the 

Purchase and Sale Agreement. 

  

9. PAYMENT 
 

9.1 Payment of City Funding  
 

Given that payments by the Design-Builder for the Residential Lands are due and owing to the 

City by the Design-Builder under the Purchase and Sale Agreement, and provided that the City 

and Quantum complete the Purchase and Sale Agreement, the City will make the payments to the 

Design-Builder at the times and in the amounts stipulated under Article A-5 and GC 5.3 of the 

CCDC, subject to the deduction of the following amounts on the following dates on account of 

the purchase and sale of the Residential Lands: 

 

(a) $4,000,000.00 on August 31, 2017; 

(b) $4,000,000.00 on July 29, 2018; 

(c) $6,000,000.00 on July 29, 2019; 

(d) $2,150,000.00 less the amount of any and all credits made pursuant to the Purchase 

and Sale Agreement, on July 29, 2020,  

and if the City exercises its Option to purchase any part of the Residential Lands under the 

Option Agreement and the Purchase and Sale Agreement, or if the sale of the Residential Lands 

under the Purchase and Sale Agreement does not complete, the City may at its option choose to: 

(e) pay the Design-Builder the full Contract Price (subject to adjustments as provided 

in the Agreement) less, where the Purchase and Sale Agreement completes and the 

City subsequently exercises the Option, all holdbacks applied in accordance with 

sections 9.1(a) through (d) prior to the date of the City’s exercise of the Option 

under the Purchase and Sale Agreement; or 

(f) transfer the Residential Lands directly to the Design-Builder or, at the Design-

Builder’s discretion and direction, a nominee of the Design-Builder, within 30 days 

of:  
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(i) August 31, 2017 if the Purchase and Sale Agreement does not 

complete; or  

(ii) the transfer of the Residential Lands to the City under the Option 

Agreement.  

9.2 GST  

 

The City represents and warrants that it will be responsible for remission and payment of the 

Goods and Services Tax (“GST”) under Part IX of the Excise Tax Act (Canada), and that its GST 

registration number is 121361026 RT 0001. The City acknowledges and agrees that any amounts 

paid by the City to the Design-Builder pursuant to this Agreement (including payments in kind in 

the form of property or services) are exclusive of GST. If the Design-Builder is nevertheless 

required by the Canada Revenue Agency to remit any GST in relation to the Work, the City shall 

reimburse the Design-Builder in the amount of such remittance. 

 

 

9.3 Set-off  

Without limiting section 9.1, the City is entitled to set-off against any payment an amount:  

(a) finally determined (that is, no longer subject to the Dispute Resolution Procedure) 

to be payable by the Design-Builder to the City under this Agreement; and 

(b) paid by the City under and in accordance with any statute in respect of any valid 

lien or claim arising from any act or omission of the Design-Builder, or those for 

whom it is legally responsible, in relation to the Project, except a lien filed as a 

result of non-payment to the Design-Builder by the City;  

The City, upon becoming aware that it is or may become obligated to pay and before paying an 

amount contemplated by clause (b) such that a right of set-off may arise under clause (b), shall 

give the Design-Builder such advance notice as may be practicable in the circumstances (without 

exposing the City to any risk of being obliged to pay the same amount twice), with a view to 

affording the Design-Builder an opportunity to dispute (provided the City is satisfied the dispute 

is bona fide), or make arrangements to remove or eliminate, the lien or claim. 

 

9.4 Payment before End of Term  
 

The City is not liable to the Design-Builder for any payment for any portion of the Works that is 

not Substantially Performed within five years of the Reference Date. If the Contract Time for 

performance of the Work has been extended or should be extended in accordance with this 

Agreement such that the Substantial Performance of the Work is or should be scheduled to a date 

after the five year end date, the Design Builder will cease performing Work upon the five year 

end date without penalty or liability. 

 

 

9.5       Entire Compensation 
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The Contract Price, subject to modification under this Agreement, constitutes the entire 

compensation payable by the City to the Design-Builder for the Work.  

 

9.6       Initial Payments by City 

 

Notwithstanding Article A-5 of the CCDC: 

 

(a) the initial two applications for payment will each, in addition to including the 

Design-Builder’s claim for the value, proportionate to the amount of the Contract, 

of the Design Services and of the Work performed and Products delivered to the 

Place of the Work as of the last day of the payment period, include a claim for 

$1,650,000 as an advance draw for cash-flow purposes; and 

 

(b) the third application for payment will, in addition to including the Design-Builder’s 

claim for the value, proportionate to the amount of the Contract, of the Design 

Services and of the Work performed and Products delivered to the Place of the 

Work as of the last day of the payment period, include a claim for $1,700,000 as an 

advance draw for cash-flow purposes. 

The City shall make payment of the aforementioned advance draws on or before 20 calendar 

days after the later of: 

(a) receipt by the Payment Certifier of the application for payment in question, or  

 

(b) the last day of the monthly payment period for which the application for payment in 

question is made. 

Once the difference between: 

 

(a) the remaining Contract Price for the Work (calculated on the basis of all Change 

Orders, Change Directives and applicable deductions as set out in Section 9.1); and 

 

(b) the total of all amounts paid to Ventana, 

 

is reduced to an amount less than $7,000,000, the City may set-off and deduct the amount of the 

aforementioned advance payments from the remaining progress payments. 

 

9.7 Change Orders 

 

GC 6.2 of the CCDC Change Order is modified as follows: 

 

6.2.4: For work performed by the Design-Builder directly: cost of materials plus cost of the 

Design-Builder's actual and necessary expenditures for wages of labour and field supervision 

plus labour burden, plus 15% mark-up for Overhead and profit combined.  
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6.2.5: For work performed by Design -Builder’s subcontractors for the Contract: Total cost of 

Subcontractor's work, to which the Design-Builder may add 10% mark-up for Overhead and 

profit combined. 

 

10. INSURANCE, DAMAGE AND DESTRUCTION  
 

10.1 Insurance Requirements  
 

The parties acknowledge and agree that PART 11 of CCDC will apply to insurance requirements 

under this Agreement, except  

 

(a) the requirements under section 10.2 through 10.3 of this Agreement will apply; 

 

(b) where a different insurance requirement is set out in a Schedule to this Agreement 

in relation to that Schedule; and  

 

(c) a reference in CCDC to $2,000,000 is deemed to be a reference to $5,000,000. 

 

10.2 Other Requirements  
 

All insurance required under Section 10.1:  

 

(a) shall be primary and shall not require the pro rata sharing of any loss by any insurer 

of the City; and 

 

(b) shall be endorsed to provide the City with 30 days advance written notice of:  

 

(i) material change restricting coverage (with the exception of the automobile 

insurance coverage required under Schedule G (Insurance Requirements)); 

or 

(ii) cancellation.  

 

10.3 Evidence of Insurance  
 

The Design-Builder shall: 

 

(a) deliver or cause to be delivered to the City, in relation to required insurance, 

evidence satisfactory to the City acting reasonably, that such insurance has been 

obtained (which evidence may include but not be limited to detailed insurance 

cover notes and detailed certificates of insurance and written confirmation from the 

Design-Builder’s insurance broker that all required insurance is in effect and 

complies with each of the insurance requirements of every insurance policy 

required to be obtained and maintained by the Design-Builder),  
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(b) provide or cause to be provided, not less than 10 days prior to expiration of any 

then current policy documentation evidencing to the satisfaction of the City (acting 

reasonably) the renewal, extension or replacement of such insurance and as soon as 

reasonably practicable, and in any event within 30 days after expiration of any then 

current policy, certified copies of policies evidencing to the satisfaction of the City 

(acting reasonably) the renewal, extension or replacement of such insurance.  

 

Delivery to and examination by the City of any policy of insurance or certificate or other form of 

documentation evidencing such insurance shall not relieve the Design-Builder of any of its 

obligations pursuant to the provisions of this Agreement or the CCDC and shall not operate as a 

waiver by the City of any rights.  

 

10.4 City May Insure  
 

If the Design-Builder at any time fails to furnish the City with evidence of all required insurance 

in the manner specified by Section 10.2, or if subsequent to providing evidence of all required 

insurance the Design-Builder’s insurance is subject to a material change restricting coverage or 

is cancelled, the City may upon five Business Days’ notice to the Design-Builder, obtain the 

required insurance not so evidenced or so restricted or cancelled, and may set-off the cost of the 

insurance so obtained against any amount payable to the Design-Builder under this Agreement.  

 

11. [INTENTIONALLY DELETED] 
 

12. DESIGN-BUILDER’S REPRESENTATIONS AND OBLIGATIONS  
 

12.1 Design-Builder’s Representations  
 

The Design-Builder represents and warrants to the City that, as of the date of Execution of this 

Agreement:  

 

(a) the Design-Builder is duly organized, validly existing, in good standing, and has the 

capacity, power and authority to enter into and perform its obligations under this 

Agreement; 

 

(b) this Agreement has been duly authorized on behalf of the Design-Builder, and upon 

its execution and delivery constitutes a legal, valid and binding obligation of the 

Design-Builder; 

 

(c) the Design-Builder has made plain and true disclosure to the City of all facts and 

circumstances within the Design-Builder’s knowledge as of the Reference Date 

regarding the Design-Builder and the Project that might reasonably be material to 

the willingness of the City to enter into this Agreement with the Design-Builder 

having regard to the information requested by the City. 
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12.2 Reporting Requirements  
 

In addition to all specific reports and notices required by this Agreement and the CCDC, the 

Design-Builder and the City will develop a mutually agreeable reporting process which will 

include the following reporting by the Design-Builder:  

 

(a) during the Construction Period, a monthly report on the progress of the Project, 

including but not limited to a report of any material events, developments or 

circumstances arising in relation to the Project since the last monthly report, all in a 

form and format prescribed or approved from time to time by the City, acting 

reasonably; 

 

(b) such other periodic reports as the City may from time to time reasonably require; 

and 

 

(c) throughout the Construction Period, a response delivered in a timely manner to any 

inquiry reasonably made by the City in relation to any aspect of the Project; 

 

except that, to the extent that such reporting includes commercially sensitive information, it may 

be delivered to the City expressly in confidence and marked as confidential.  

 

12.3 Design-Builder’s Other Obligations  
 

The Design-Builder shall take all such reasonably necessary actions in the context of the Project 

as are from time to time required in order to allow the City, other governmental authorities, 

police services, park administrative officers and conservation officers and emergency response 

services to carry out their respective statutory duties in relation to the Complex.  

 

13. CITY’S REPRESENTATIONS AND OBLIGATIONS  
 

13.1 City’s Representations  
 

The City represents and warrants to the Design-Builder, as of the date of Execution of this 

Agreement, that:  

 

(a) the City has all requisite capacity, power and authority to enter into and perform its 

obligations under this Agreement; 

 

(b) this Agreement has been duly authorized on behalf of the City, and upon execution 

and delivery constitutes a legal, valid and binding obligation of the City; and 

 

(c) the City has the legal authority to use the Lands for the Project. 
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13.2 City’s General Obligation  
 

The City covenants to do all things specified in this Agreement to be done by the City, in such 

manner and at such times as specified in this Agreement.  

 

13.3 Assistance with Permits and Utility Agreements  
 

The Design-Builder shall provide the City with prompt notice of each application that the 

Design-Builder makes to a regulator for a permit or approval in respect of the Project. Without 

derogating from the Design-Builder’s responsibilities under this Agreement and the CCDC to 

obtain all permits and approvals required for the Project, and to make all required arrangements 

relating to utilities, the City shall, in response to any reasonable request by the Design-Builder in 

relation to such permits and approvals and required arrangements, provide the Design-Builder 

with such reasonable assistance as the City is able to offer or arrange without unduly fettering its 

executive discretion or pursuing amendment of any legislation or subordinate legislation, but 

otherwise including taking any action required to obtain a permit or approval which only the City 

can take and which cannot be taken by the Design-Builder on the City’s behalf, and in any case 

where the City concludes that a third party is acting unreasonably in relation to the negotiation or 

issuance of such permits, approvals or required arrangements, the exercise by the City of all legal 

rights and remedies available to it in relation to such third party, to the extent it is reasonable in 

the circumstances for the City to exercise such legal rights and remedies. The Design-Builder 

shall provide notice to the City of unreasonable delay experienced by the Design-Builder in 

obtaining permits and approvals required for the Project or in making required arrangements 

with utilities as soon as practicable after becoming aware of the delay, including details of the 

cause or perceived cause of the delay and the efforts to date and anticipated further efforts of the 

Design-Builder to prevent or minimize the duration of the delay.  

 

14. BONDING  
 

14.1  The Design-Builder shall, prior to commencement of the Design Services under this 

Agreement, deliver to the City the Contract security in accordance with GC 11.2 of the CCDC, 

in the amount of fifty (50) per cent of the Contract Price, at the City’s expense. 

 

15. INTENTIONALLY DELETED 
 

16. COMMUNICATIONS  
 

16.1 Notices  
 

Any notice, consent, approval or other communication under any provision of this Agreement 

must be in writing to be effective, and is effective when delivered by any means, including fax 

transmission or e-mail, to the following respective addresses:  

 

(a) To the Design-Builder at: 
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Ventana Construction (Poco) Ltd.  

3875 Henning Drive, Burnaby, BC V5C 6N5  

 

Attention: John Sharp 

Telephone: (604) 291-9000 

E‐mail: jsharp@ventanaconstruction.com 

 

(b) To the City at: 

 

City of Port Coquitlam    

2580 Shaughnessy Street   

Port Coquitlam, BC V3C 2A8 

 

Attention: Kristen Meersman  

Telephone: 604-927-5410 

E‐mail: meersmank@portcoquitlam.ca 

 

or to such other address, email or facsimile number as a party may advise the other by written 

notice hereunder.  Any notice addressed and provided as aforesaid will be deemed to have been 

given on the day of delivery or transmission by email or facsimile if a Business Day, and if not a 

Business Day, then on the next Business Day or if mailed, on the third Business Day following 

the posting thereof. Notices will not be mailed during the currency of a postal strike, dispute or 

slowdown, and during such time, notice will only be effective if emailed or transmitted (without 

a failure notice) or if delivered. 

16.2 Authority to Give Notices  
 

The parties designate for the time being the following individuals as having authority to 

communicate to the other any notice, approval, consent, waiver or other communication under 

this Agreement:  

 

(a) in the case of the City: Kristen Meersman or her designate; 

 

(b) in the case of the Design-Builder: John Sharp or his designate. 
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In the absence of any further designation or limitation communicated with reference to this 

Section 16.2, each party may assume that any notice, approval, consent, waiver or other 

communication under this Agreement given by the above individual has been duly authorized 

and is binding upon the other party.  

 

16.3 Public Announcements  
 

Neither party shall make, cause or permit, any entity not at arms-length with the party to make 

any public announcement relating to this Agreement except as approved in advance by the other 

party, acting reasonably.  

 

16.4 Confidential Information  
 

Each party shall, upon delivering any information to the other that includes information delivered 

in confidence, identify the information delivered in confidence (the “Confidential 

Information”). The receiving party shall maintain (and shall ensure that its officers, employees, 

consultants, advisors and contractors maintain) the confidentiality of the Confidential 

Information, with the exception of information that:  

 

(a) at the time of the disclosure to the receiving party, was in the public domain;  

 

(b) after disclosure to the receiving party became part of the public domain through no 

fault of the receiving party or those for whom it is responsible at law;  

 

(c) was in the possession of the receiving party at the time of disclosure to it, as 

demonstrated by written records; or  

 

(d) was received by the receiving party from a third party who had a lawful right to 

disclose the information.  

 

16.5 Disclosure of Confidential Information  
 

Neither party shall disclose Confidential Information delivered by the other except:  

 

(a) to such of its affiliates, officers, employees, consultants, advisors and contractors 

(including, in the case of the Design-Builder, its lenders and potential lenders, 

investors and potential investors, and rating agencies, surety companies and 

prospective guarantors) who reasonably require access to the Confidential 

Information for the due performance of this Agreement or to further the purposes of 

this Agreement;  

 

(b) as required by FOIPPA or any other applicable law; or  

 

(c) where the disclosure is consented to by the other.  
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16.6 Collection, Use and Disclosure of Personal Information  
 

For the purposes of this Section, “personal information” has the same definition as that which 

is found in FOIPPA. The parties acknowledge that FOIPPA applies to information obtained, 

related, generated, collected or provided for the parties under this Agreement and they agree to 

adhere to FOIPPA. Neither party shall collect, use or disclose any personal information under 

this Agreement except that which is reasonably required to fulfil its obligations under this 

Agreement, or as otherwise authorized by the other party. Each party shall protect the personal 

information it collects under this Agreement and shall make reasonable security arrangements 

against such risks as unauthorized access, collection, use, disclosure or destruction. Upon 

request, each party shall provide to the other party, within seven days, any records that are 

requested under the access provisions of FOIPPA that are in the custody or under the control of 

the party. The parties shall ensure that their employees, agents, and subcontractors comply with 

this Section 16.6. 

 

17. CONTRACT ADMINISTRATION 
 

17.1 Contract Administration Representatives  
 

Immediately following Execution of this Agreement, the City and the Design-Builder will each 

designate a representative or representatives to establish protocols and procedures in relation to 

this Agreement, designed to facilitate the effective, efficient and cooperative administration of 

this Agreement and avoidance of disputes.  

 

17.2 Mutual Cooperation  
 

In administering, interpreting and carrying out their respective obligations under this Agreement, 

the parties mutually undertake to deal fairly and in good faith, and to act at all times in a spirit of 

mutual cooperation.  

 

18. DISPUTE RESOLUTION  
 

18.1 Dispute Resolution Procedure  
 

The parties acknowledge and agree that PART 8 of CCDC will apply to disputes arising under 

this Agreement, except where a different dispute resolution process is set out in a Schedule to 

this Agreement in relation to that Schedule. Despite the foregoing, the parties agree to litigate 

(rather than arbitrate) any dispute not resolved by negotiation or mediation.  

 

18.2 Termination and Dispute Resolution Procedure  
 

A party may refer to the Dispute Resolution Procedure for advance determination the question of 

whether it has grounds for terminating this Agreement. However, the submission of that question 

to the Dispute Resolution Procedure shall not prevent either party from terminating this 

Agreement in accordance with its provisions prior to determination of that question by the 

Dispute Resolution Procedure. If either party has purported to terminate this Agreement in 
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accordance with its provisions, the other party may submit to the Dispute Resolution Procedure 

the question of whether such termination was made in accordance with this Agreement, and 

request an award of damages for wrongful repudiation of this Agreement.  

 

18.3 Payments Where Amount in Dispute  
 

Where the amount of any payment required to be made under this Agreement is in dispute, the 

party required to make the payment shall pay: 

 

(a) such portion of the payment as it does not dispute in good faith; and  

 

(b) an amount recommended by a third party cost consultant retained by the party at its 

sole cost.  

 

19. REMEDIATION OF RESIDENTIAL LANDS 

 

19.1 The Design-Builder and the City acknowledge that a certain amount of Environmental 

Degradation or Damage has been identified on, in or under the Residential Lands. The Design-

Builder shall remediate the identified Environmental Degradation or Damage prior to the transfer 

of the Residential Lands to Quantum pursuant to the Purchase and Sale Agreement. If additional 

or other Environmental Degradation or Damage is discovered on the Residential Lands prior to 

completion of the aforesaid remediation work, the City may direct the Design-Builder to perform 

additional remediation work in writing by Change Order. 

 

19.2 Without limitation, the Design-Builder must apply for a Certificate of Compliance prior to 

May 31, 2017.  

 

20. GENERAL PROVISIONS  
 

20.1 Assignment  
 

Neither party may assign this Agreement or any right or benefit under this Agreement.  

 

20.2 Intellectual Property  
 

All intellectual property created by the Design-Builder or its subcontractors, including but not 

limited to copyright, patents and industrial designs, and including without limiting the generality 

of the foregoing all plans, drawings and designs created by the Design-Builder or its 

subcontractors in relation to the Project, created or invented in the course of the Design-Builder’s 

carrying out of the Project (collectively, the “Assigned Intellectual Property”), shall be owned 

by the Design-Builder. The City may retain copies, including electronic or digital and other 

reproducible copies, of the Assigned Intellectual Property for information and reference in 

connection with the City’s use and occupancy of the Project. Copies may only be used for the 

purposes intended and for the same Project, by the City only, and may not be offered for sale or 

transfer without the express written consent of the Design-Builder. Except for reference 

purposes, the Assigned Intellectual Property shall not be used for renovations, additions or 
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alterations to the Project or on any other project without a written licence from the Design-

Builder. The City shall further be entitled to keep original models or architectural renderings 

which the City specifically commissioned and paid for. 

 

20.3 Applicable Law and Jurisdiction  
 

This Agreement shall be governed by the laws in force in BC, including the federal laws of 

Canada applicable therein. Subject to Section 18.4, BC courts shall have exclusive jurisdiction 

over all matters arising in relation to this Agreement, and each party accepts the jurisdiction of 

BC courts.  

 

20.4 No Derogation and Powers Preserved 

 

Nothing contained or implied in this Agreement will impair or affect the parties’ rights and 

powers in the exercise of their functions pursuant to the Community Charter, the Local 

Government Act or any other enactment. 

 

20.5 Additional Assurances  
 

The City and the Design-Builder each agree to from time to time do all such acts and provide 

such further assurances and instruments as may reasonably be required in order to carry out the 

provisions of this Agreement according to their spirit and intent; but this Section 19.7 shall not in 

any event be construed as obligating the City to amend or enact any statute or regulation.  

 

20.6 Counterparts  
 

This Agreement may be executed in counterparts, in which case (i) the counterparts together 

shall constitute one agreement, and (ii) communication of execution by fax or electronic 

transmission shall constitute good delivery. 
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The parties have therefore signed this Agreement, by their respective authorized signatories, on 

the respective dates shown below. 

 

VENTANA CONSTRUCTION (POCO) CORP., by its authorized signatories, this ___ day of 

____________________, 2016 

 

 

  

Name: 

 

  

Name: 

 

CORPORATION OF THE CITY OF PORT COQUITLAM, by its authorized signatories, 

this ___ day of ____________________, 2016 

 

 

  

Name: 

 

  

Name: 
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SCHEDULE A 

 

LANDS [NOT INCLUDING RESIDENTIAL LANDS] 

 

2446 Mary Hill Road 

 

Parcel Identifier: 012-424-790 

Legal Description: 

LOT 1 EXCEPT: WEST 10.5 FEET (PLAN WITH BYLAW FILED 6287), BLOCK "B" 

DISTRICT LOT 289 GROUP 1 NEW WESTMINSTER DISTRICT 

PLAN 1954 

 

Parcel Identifier: 012-424-803 

Legal Description: 

LOT 2 EXCEPT: WEST 10.5 FEET (PLAN WITH BYLAW FILED 6287), BLOCK "B" 

DISTRICT LOT 289 GROUP 1 NEW WESTMINSTER DISTRICT 

PLAN 1954 

 

2150 Wilson Avenue 

 

Parcel Identifier: 003-528-286 

Legal Description: 

PARCEL "124" DISTRICT LOT 289 GROUP 1 

NEW WESTMINSTER DISTRICT REFERENCE PLAN 64903 
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SCHEDULE B 

 

PURCHASE AND SALE AGREEMENT 

 

Port Coquitlam Residential Development Lands 

THIS AGREEMENT is dated for reference December 22, 2016. 

BETWEEN: 

CORPORATION OF THE CITY OF PORT COQUITLAM, a municipal corporation 

under the Community Charter, SBC 2003, c. 26 and the Local Government Act, RSBC 

2015, c. 1 and having offices at 2580 Shaughnessy Street, Port Coquitlam, British 

Columbia, V3C 2A8 

 

(“Vendor”) 

AND: 

QUANTUM PROPERTIES MONTROSE INC., a corporation under the Business 

Corporations Act, SBC 2002, c. 57 and having offices at 100 – 32160 South Fraser way, 

Abbotsford, BC V2T 1W5 

 

(“Purchaser”) 

AND: 

VENTANA CONSTRUCTION (POCO) CORP., a corporation under the Business 

Corporations Act, SBC 2002, c. 57 and having offices at 3875 Henning Drive, Burnaby, 

BC V5C 6N5  

 

(the “Ventana”)  

 

In consideration of the covenants and agreements contained in this Agreement, the sum of 

$10.00 now paid by the each party to the other parties, and other good and valuable 

consideration, the receipt and sufficiency of which are acknowledged by the parties, the parties 

covenant and agree with each other as follows: 

1.  AGREEMENT 

1.1 Purchase and Sale 

In accordance with the terms and conditions of this Agreement, the Purchaser will purchase and 

the Vendor will sell the Residential Lands, free and clear of all liens, charges and encumbrances, 

except the Permitted Encumbrances. 

 

33



27 
 

{00388158; 1 }  
     

1.2 Definitions 

In this Agreement: 

(a) “Affiliate” means a corporation that is affiliated with another corporation, as 

defined in the Business Corporations Act of British Columbia; 

(b) “Approving Officer” means the approving officer having jurisdiction for 

subdivision approval under the Land Title Act and Strata Property Act, for the City; 

(c) “Business Day” means Monday to Friday inclusive of each week, excluding any 

day which is a statutory holiday in British Columbia and any day when the LTO is 

closed for business; 

(d) “Closing Date” means the date that is 60 Business Days after the date all 

Purchaser’s Conditions have been satisfied or waived in writing by the Purchaser 

under section 4.1 and the Vendor’s Conditions have been satisfied or waived by the 

Vendor under section 4.2, or an earlier date if the parties by amending this 

Agreement have agreed in writing to an earlier closing date; 

(e) "Contaminants" means any pollutants, contaminants, deleterious substances, 

underground or above-ground tanks, lead, asbestos, asbestos-containing materials, 

hazardous, corrosive, or toxic substances, special waste, waste polychlorinated 

biphenyls (“PCBs”), PCB-containing equipment or materials, pesticides, defoliants 

or any other solid, liquid, gas, vapour, odour, heat, sound, vibration, radiation, or 

combination of any of them, which is now or hereafter prohibited, controlled, or 

regulated under Environmental Laws; 

(f) “Development Concept” means the concept set out on pages 79 through 87 of the 

Design-Builder’s proposal dated October 2, 2015, depicting the substantial form, 

character, location, design and exterior finishing of development on the Residential 

Lands; 

(g) “Deposit” has the meaning ascribed to it in Section 2.2(a); 

(h) "Environmental Laws" means any statutes, laws, regulations, orders, bylaws, 

standards, guidelines, protocols, permits, and other lawful requirements of any 

governmental authority having jurisdiction over the Lands now or hereafter in force 

relating in any way to the environment, environmental assessment, health, 

occupational health and safety, or transportation of dangerous goods, including the 

principles of common law and equity; 

(i) “Facility Use Agreement” means the agreement between the Vendor and Purchaser 

to permit every resident of a dwelling unit on the Residential Lands that is 

permitted under the Zoning Amendment Bylaw to use the Vendor’s fitness and 

swimming facilities without paying a user fee for a period of five years from the 

date the Vendor issues an occupancy permit for the building in which the dwelling 

34



28 
 

{00388158; 1 }  
     

unit is located, which agreement is reasonably acceptable to the Vendor’s Director 

of Engineering and Public Works and is generally in keeping with Schedule 6; 

(j) “Housing Agreement” means a housing agreement satisfactory to the Vendor under 

section 483 of the Local Government Act, notice of which is filed in the LTO, to 

preserve some prescribed dwelling units on the Residential Lands as rental housing 

units and some as senior housing units, which agreement is generally in keeping 

with Schedules 3 and 4; 

(k)  “LTO” means the Land Title Office;  

(l) “Option Agreements” means the three separate options granted by the Purchaser to 

the Vendor to purchase each of Precinct Parcel A, Precinct Parcel B or Precinct 

Parcel C on the following dates, each for 80 per cent of the pro rata purchase price 

under this Agreement of that portion of the Residential Lands, if the Purchaser has 

failed to complete construction of the footings for the buildings described in the 

Development Concept by the following dates: 

(i) Precinct Parcel C: the day that is two years following the Closing Date; 

(ii) Precinct Parcel A: the day that is four years following the Closing Date; 

(iii) Precinct Parcel B: the day that is six years following the Closing Date, 

and the Option Agreements provide that the City will discharge an Option 

Agreement from the title to a Precinct Parcel promptly after the completion of the 

footings for the building to be constructed on the parcel;  

(m) “Permitted Encumbrances” means and includes encumbrances, rights, and 

exceptions, restrictions, provisos, conditions and reservations referred to in Section 

23(2) of the Land Title Act; 

(n) “Precinct Plan” means the subdivision plan in connection with the Precinct 

Subdivision, substantially in the form that is attached as Schedule 2; 

(o) “Precinct” means one of, and “Precinct [letter]” means a specified one of, the 

parcels shown on the Precinct Plan; 

(p) “Purchaser’s Condition” has the meaning ascribed to it in Section 3.1; 

(q) “Purchase Price” has the meaning ascribed to it in Section 2.1; 

(r) “Purchaser’s Solicitors” means Kuhn LLP; 

35



29 
 

{00388158; 1 }  
     

(s) “Residential Lands” means, collectively, those lands and premises set out in 

Schedule 1; 

(t) “Sales Taxes” means Goods and Services Tax, Harmonized Sales Tax, value added 

Tax or similar and other such taxes;  

(u) “Vendor’s Condition” has the meaning ascribed to it in Section 3.2;  

(v) “Vendor’s Solicitors” means Lidstone & Company; 

(w) “Zoning Bylaw Amendment” means an amendment as to the City of Port 

Coquitlam Zoning Bylaw that implements and realizes the Development Concept 

and that is not inconsistent with the Official Community Plan. 

1.3 Schedules to Purchase and Sale Agreement: 

 

The following Schedules delivered with this Agreement at the time of Execution of this 

Agreement are for every purpose to be considered as part of this Agreement (and provisions of 

the Schedules are to be considered as provisions of this Agreement):  

 

Schedule 1  – Residential Lands 

Schedule 2 – Precinct Plan  

Schedule 3 - Rental Housing Agreement 

Schedule 4 – Seniors’ Housing Agreement 

Schedule 5 – Restaurant Restrictive Covenant 

Schedule 6 – Facility Use Agreement 

Schedule 7 - Option Agreement 

2. PRICE, DEPOSIT AND PAYMENT 

2.1 Purchase Price 

Subject to section 2.3 and 8.1, the consideration for the Residential Lands will be the sum of 

$17,000,000.00 (the “Purchase Price”), exclusive of Sales Taxes.  

2.2 Payment of Purchase Price 

The Purchaser will pay the Purchase Price and other consideration for the Residential Lands as 

follows: 
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(a) $850,000.00 (the “Deposit”) will be paid by the Purchaser to the Purchaser’s 

Solicitors, in trust, concurrent with the execution and delivery of this Agreement; 

and 

(b) the balance of the Purchase Price, subject to adjustments (the “Closing Payment”), 

will be paid in the following amounts, without interest, at the following times, 

subject to section 6: 

(i) $4,000,000.00 on August 31, 2017; 

(ii) $4,000,000.00 on July 29, 2018; 

(iii) $6,000,000.00 on July 29, 2019; and 

(iv) $2,150,000.00 on July 29, 2020. 

2.3 Ventana Payment of Instalments 

The parties acknowledge and agree that the portion of the Purchase Price set out in section 2.2(b) 

will be paid as follows: 

(a) the Vendor will as of the dates specified in section 2.2(b) deduct the amounts owing 

under that section from progress payments to Ventana under a Design Build 

Agreement between Ventana and the Vendor dated for reference December 22, 

2016; 

 

(b) under a separate agreement, the Purchaser and Ventana will arrange for the 

payment of amounts set out in section 2.2(b) from the Purchaser to Ventana; 

 

(c) if for any reason the Vendor does not under paragraph (a) receive the benefit of any 

amount owing under section 2.2(b) by the date specified in that section, and neither 

the Purchaser nor Ventana cures this default within 30 days of a notice from the 

Vendor, the amount becomes a debt due and owing jointly and severally from both 

the Purchaser and Ventana to the Vendor, and the Vendor may collect the amount 

by any means, without prejudice to any other rights the Vendor may have in respect 

of such failure or repudiation by the Purchaser or Ventana.  

2.4 Deposit 

The Deposit will be held in trust by the Purchaser’s Solicitors at an accredited financial 

institution. Interest, if any, earned on the Deposit, will be for the credit of the Purchaser, except 

as otherwise stated in this Agreement. The Deposit will be dealt with as follows: 

37



31 
 

{00388158; 1 }  
     

(a) the Deposit, together with any interest earned thereon, will be returned to the 

Purchaser if the Purchaser’s Conditions set out in Section 3.1 are not satisfied or 

waived within the time set out in that section; 

(b) the Deposit, together with any interest earned thereon, will be paid to the Vendor if 

the Vendor’s Conditions set out in section 3.2 are not satisfied or waived within the 

time set out in that section and where satisfaction of such conditions is solely within 

the control of the Purchaser; 

(c) the Deposit will be credited on account of the Purchase Price on the Closing Date 

and any interest earned thereon, will be paid to the Purchaser; 

(d) if the Vendor is not in default under this Agreement and the Purchaser fails to 

complete the purchase in accordance with this Agreement or if the Purchaser 

repudiates this Agreement, then, at the Vendor’s option and on written notice to the 

Purchaser, the Vendor may cancel this Agreement and the Deposit will be forfeited 

to the Vendor without prejudice to any other rights the Vendor may have in respect 

of such failure or repudiation by the Purchaser; or 

(e) if the Purchaser is not in default under this Agreement and the Vendor fails to 

complete the sale in accordance with this Agreement or if the Vendor repudiates 

this Agreement, then the Deposit, with interest accrued thereon, if any, will be 

refunded to the Purchaser upon demand, without prejudice to any other rights the 

Purchaser may have in respect of such failure or repudiation by the Vendor. 

2.5 Authorization to Vendor’s Solicitors 

The Vendor and Purchaser hereby irrevocably authorize and direct the Purchaser’s Solicitors to 

hold and pay the Deposit as set out in this Agreement without further notice to, or the consent of, 

the parties hereto.  The Vendor and Purchaser will indemnify and hold harmless the Purchaser’s 

Solicitors for all good faith acts done in furtherance of the foregoing authorization and direction. 

Access, information and Representation 

2.6 Access 

The Purchaser and its authorized representatives, consultants and agents will, upon reasonable 

prior notice, be given reasonable access to the Residential Lands and may, acting reasonably, 

carry out such tests, inspections, surveys and construction of a sales centre on Precinct Parcel B 

as the Purchaser may consider appropriate for the purposes of this Agreement, subject to 

applicable bylaws and other enactments of or applicable to the City of Port Coquitlam in its 

capacity as a local government.  If the purchase and sale does not complete as set out herein, the 

Purchaser must remove the sales centre forthwith. The Purchaser will repair any damage to the 

Residential Lands arising from such entry and use reasonable efforts to restore the Residential 

Lands to the condition in which they existed prior to such entry and will indemnify and hold the 

Vendor harmless from any and all liabilities, actions, costs, damages and liens (including 
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builders’ liens) arising from the entry of the Purchaser or its representatives, consultants and 

agents on the Residential Lands pursuant hereto.  

2.7 Authorizations 

The Vendor will, at the Purchaser’s request, promptly execute and deliver any authorizations 

reasonably required by the Purchaser to permit statutory or governmental authorities to release 

information to the Purchaser concerning the Residential Lands or title thereto. 

2.8 Representations of the Vendor 

The Vendor represents and warrants to the Purchaser that: 

(a) the Vendor has full and sufficient authority to convey legal title and beneficial 

ownership of the Residential Lands to the Purchaser in accordance with this 

Agreement; 

(b) the execution, delivery and acceptance of this Agreement and the completion of the 

within purchase and sale have been duly and validly authorized by all necessary 

corporate action on the part of the Vendor, and this Agreement constitutes a legal, 

valid and binding obligation of the Vendor enforceable against the Vendor; 

(c) there are no local improvement charges or special levies against the Residential 

Lands, nor has the Vendor received any notice of, or is there any reasonable basis 

for, any proposed local improvement charges or special levies; 

(d) neither the Residential Lands or any part thereof has been expropriated or 

condemned, nor has the Vendor received any notice of, or is there any reasonable 

basis for, any proposed expropriation or condemnation 

(e) the Vendor has not failed to disclose to the Purchaser any fact or information 

material to or concerning the Residential Lands which the Vendor is aware; 

(f) the Vendor does not have any information or knowledge of any facts relating to the 

Residential Lands which, if known to the Purchaser, might reasonably be expected 

to deter the Purchaser from completing the within purchase and sale; 

(g) no commission, fee or other charges will be payable by the Purchaser to any sales 

agent or representative of the Vendor in connection with this Agreement or the 

resulting purchase and sale of the Residential Lands; and 

(h) there is no litigation or administrative or governmental proceeding or inquiry 

pending or threatened against or relating to the Vendor or the Residential Lands, 

nor is there any reasonable basis for any such litigation, proceeding or inquiry. 
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3. CONDITIONS 

3.1 Purchaser’s Conditions 

The Purchaser’s obligation to purchase the Residential Lands is subject to satisfaction or delivery 

of written waiver by the Purchaser to the Vendor of the following conditions (the “Purchaser’s 

Conditions”) on or before May 31, 2017: 

(a) the Zoning Bylaw Amendment is adopted by the City of Port Coquitlam Council, 

except this condition only applies if the Purchaser submits a Zoning Bylaw 

Amendment application in accordance with the Development Concept by January 

31, 2017; 

(b) a development variance permit in relation to the works and services on and adjacent 

to the Residential Lands is issued by the City of Port Coquitlam Council, except 

this condition only applies if the Purchaser submits a development variance permit 

application in accordance with the Development Concept by January 31, 2017; 

(c) the execution and delivery by the City of the Facility Use Agreement, on or after 

the date of adoption of the Zoning Bylaw Amendment; 

(d) existence of the Precinct parcels shown on the Precinct Plan. 

The Purchaser’s Conditions are for the sole benefit of the Purchaser and must be satisfied or 

waived in writing on or before the date specified above, failing which, this Agreement will be 

terminated. In consideration of the sum of $10.00, the receipt and sufficiency of which is hereby 

acknowledged by the Vendor, the Vendor hereby agrees not to terminate this Agreement during 

the period for satisfaction or waiver of the Purchaser’s Conditions. 

3.2 Vendor’s Conditions 

The Vendor’s obligation to sell the Residential Lands is subject to delivery of written waiver by 

the Vendor to the Purchaser of the following conditions (the “Vendor’s Conditions”) on or 

before the Closing Date: 

(a) the execution and delivery of a development servicing agreement in the form of the 

Vendor’s standard agreement, with the content and accompanying works and 

services completion and warranty security prescribed by the Vendor’s Director of 

Engineering and Public Works; 

(b) the execution and delivery of the Restaurant Restrictive Covenant, and registration 

of it in the LTO against the title to Precinct Parcel A; 
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(c) the execution and delivery of the Rental Housing Agreement, and registration of it 

in the LTO against the title to Precinct Parcel B; 

(d) the execution and delivery of the Seniors’ Housing Agreement, and registration of 

it in the LTO against the title to Precinct Parcel A; 

(e) the execution and delivery of an Option Agreement that is generally in keeping 

with Schedule 7, for each of the Precinct Parcels, and registration of each 

agreement in the LTO against the title to the related Precinct Parcel.  

 

The Vendor’s Conditions are for the sole benefit of the Vendor and must be satisfied or waived 

in writing on or before the date specified above, failing which, this Agreement will be 

terminated. In consideration of the sum of $10.00, the receipt and sufficiency of which is hereby 

acknowledged by the Purchaser, the Purchaser hereby agrees not to terminate this Agreement 

during the period for satisfaction or waiver of the Vendor’s Conditions. 

4. PURCHASER’S DEVELOPMENT 

4.1 Vendor’s Approvals and Cooperation. 

The Vendor, acting reasonably and in its capacity as land owner, and not in respect of City of 

Port Coquitlam in its capacity as local government, will execute all applications, consents or 

forms for approval or licenses and permits as may reasonably be requested by the Purchaser as 

part of its permit applications to develop the Residential Lands.  All associated costs, risks and 

liabilities will be borne by the Purchaser and the Vendor will not incur and will not be obliged to 

incur any costs, risks, or liabilities with respect thereto. Whenever the Vendor, in its capacity as 

land owner, and not in respect of City of Port Coquitlam in its capacity as local government, or 

any of its respective agents, or appointees that the Vendor has power and/or control over, is 

required or permitted to give or make any approval, consent, decision, or exercise any discretion 

or make any determination necessary to give effect to this Agreement, the Vendor agree to act, 

and cause its respective agents or appointees within its power and/or control, to act, in good 

faith, reasonably and promptly, having regard to its obligations as set out in this Agreement 

4.2 Subdivision of the Residential Lands  

The Vendor will create the Residential Lands parcels consistent with the Precinct Plan in 

Schedule 2 at no cost to the Purchaser. Ventana will carry out site remediation of the Residential 

Lands under section 19 of the Design-Build  Supplementary Conditions Agreement made 

between Ventana and the City and dated for reference December 22, 2016.  
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5. CLOSING DATE AND PROCEDURE 

5.1 Closing Date 

The date for completion of the purchase of the Residential Lands will be the Closing Date. 

5.2 Vendor’s Closing Documents 

On or before the Closing Date, the Vendor will deliver to the Purchaser’s Solicitors, properly 

executed and in registrable form where applicable, the following documents: 

(a) Form A – freehold transfer (the “Transfer”), transferring title of the Residential 

Lands to the Purchaser, free and clear of all liens, charges, claims and 

encumbrances, save and except the Permitted Encumbrances; 

(b) a statement of adjustments for the purchase and sale of the Residential Lands (the 

“Statement of Adjustments”); 

(c) discharges in registrable form of all liens, charges, claims and encumbrances not 

constituting Permitted Encumbrances against the Residential Lands or undertakings 

from the Vendor’s Solicitors, satisfactory to the Purchaser’s Solicitors, acting 

reasonably, to discharge such liens, charges, claims and encumbrances within a 

reasonable time after the Closing Date;  

(d) the Facility Use Agreement; and 

(e) such further and other documents as the Purchaser’s Solicitors, acting reasonably, 

may require. 

5.3 Purchaser’s Closing Documents 

On or before the Closing Date, the Purchaser will duly execute and deliver to the Vendor’s 

Solicitors the following: 

(a) a certificate satisfactory to the Vendor’s Solicitors, acting reasonably, and sufficient 

to relieve the Vendor from any obligation to collect and remit any Sales Taxes with 

respect to the sale of the Residential Lands to the Purchaser and an indemnity of the 

Vendor in respect thereof; 

(b) the Statement of Adjustments;  

(c) duly executed Restaurant Restrictive Covenant for registration in the LTO; 

(d) duly executed Option Agreements for registration in the LTO; 
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(e) duly executed Rental and Seniors’ Housing Agreements for registration and filing 

in the LTO; 

(f) duly executed development servicing agreement and security as described in 

section 3.2(a); 

(g) such further and other documents as the Vendor’s Solicitors, acting reasonably, 

may require; 

 

and the Purchaser will deliver to the Purchaser’s Solicitors by wire transfer, bank draft or 

certified trust account cheque drawn on a Canadian chartered bank in British Columbia payable 

to the Purchaser’s Solicitors, in trust, in an amount equal to the Closing Payment, if any (as 

adjusted in accordance with the Statement of Adjustments). 

5.4 Registration 

Following receipt by the Purchaser’s Solicitors of the funds referred to in Section 5.3, if any,  

and of the documents and items referred to in section 5.2 and receipt by the Vendor’s Solicitors 

of the documents referred to in Section 5.3, the Purchaser will cause the Purchaser’s Solicitors to 

submit the Transfer for registration in the LTO, concurrently with any security documents 

applicable to any mortgage financing arranged by the Purchaser in connection with the purchase 

of the Residential Lands. If there is Purchaser’s mortgage financing, the Purchaser’s Solicitors 

will not submit the Transfer for registration in the LTO until the Purchaser’s Solicitors have 

received confirmation from the solicitors for the Purchaser’s mortgagee that, to the best of their 

knowledge, all conditions for funding have been met except for depositing the security 

documents for registration and verification that they will constitute charges on the Residential 

Lands in the ordinary course of completion of that registration (subject only to the Permitted 

Encumbrances, any charges or encumbrances created by the Purchaser and any charges or 

encumbrances to be discharged by the Vendor’s Solicitors on appropriate undertakings). The 

Purchaser’s Solicitors will undertake to the Vendor’s Solicitors that if the Purchase Price is not 

paid to the Vendor on the Closing Date, they will, upon the written request of the Vendor’s 

Solicitors, forthwith cause the application for registration of the Transfer to be withdrawn and 

cancelled and will forthwith cause the solicitors for the Purchaser’s mortgagee to do the same 

with respect to the security documents and any other filings made by them with respect to the 

Residential Lands. 

5.5 Closing Procedure 

Forthwith following the filings referred to in Section 5.4 and upon the Purchaser’s Solicitors, 

acting reasonably, being satisfied as to the title to the Residential Lands, after conducting a post-

submission LTO search of the Residential Lands disclosing only the following: 

(a) the Permitted Encumbrances; 
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(b) pending number(s) assigned to the Transfer; 

(c) pending numbers assigned to any security documents applicable to any mortgage 

financing arranged by the Purchaser in connection with the purchase of the 

Residential Lands; and 

(d) any other charges and encumbrances approved by the Purchaser; 

 

the Purchaser will cause the Purchaser’s Solicitors, forthwith upon receipt by them of the 

proceeds of any mortgage financing arranged by the Purchaser in connection with the purchase 

of the Residential Lands, to deliver to the Vendor’s Solicitors by wire transfer, bank draft, 

solicitor’s trust cheque or a certified trust cheque drawn on a Canadian chartered bank, an 

amount equal to the balance due to the Vendor, if any (evidenced by the Statement of 

Adjustments). To the extent there is any net credit to the Purchase Price, as evidenced by the 

Statement of Adjustments, the credit will be applied to reduce the fourth payment to the Vendor 

on July 29, 2020. 

5.6 Purchaser’s Obligation to Pay 

Despite the closing procedures referred to above, as between the Vendor and the Purchaser, it 

remains the Purchaser’s obligation to pay the Purchase Price (adjusted in accordance with the 

Statement of Adjustments) to the Vendor on the Closing Date, regardless of whether the 

Purchaser’s Solicitors receive all or any proceeds of any financing, and the failure of the 

Purchaser to pay the Purchase Price (adjusted in accordance with the Statement of Adjustments) 

to the Vendor on a Closing Date will constitute a default by the Purchaser under this Agreement. 

5.7 Completion of Closing 

Registration of all the requisite documents in the LTO on the Closing Date and all matters of 

payment and delivery of documents by each party to the other in respect of the Closing Date will 

be deemed to be concurrent requirements of closing. 

6. DOCUMENTS, COSTS AND TAXES 

6.1 Registration Fees and Property Transfer Tax 

The Purchaser will pay the Property Transfer Tax and fees for the registration of the Transfer and 

any other documents required by the Purchaser to be filed in the LTO in respect of the purchase 

and sale transaction contemplated by this Agreement. 

6.2 Closing Documents 

Unless otherwise agreed between the Vendor’s Solicitors and the Purchaser’s Solicitors, each 

acting reasonably, the Purchaser’s Solicitors will prepare the documents required to be delivered 

by the parties for the purposes of closing, all of which documents will be delivered for execution 
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at least 3 Business Days prior to the Closing Date and will be in form approved by the 

Purchaser’s Solicitors and the Vendor’s Solicitors, each acting reasonably. 

6.3 Cost to Clear Title 

The cost of obtaining and registering any documents required to clear title to the Residential 

Lands of any liens, claims or encumbrances not constituting Permitted Encumbrances will be 

borne by the Vendor. 

6.4 Sales Taxes 

The Purchaser is responsible for all Sales Taxes in respect of the purchase and sale of the 

Residential Lands contemplated herein and will be responsible to account for Sales Taxes in 

respect thereof in accordance with applicable legislation. 

7. POSSESSION 

7.1 Possession 

The Purchaser will be entitled to vacant possession of the Residential Lands on the Closing Date, 

immediately following payment of the Purchase Price. 

8. ADJUSTMENTS 

8.1 Adjustments 

Property taxes and similar charges, if applicable, and all other matters relating to the Residential 

Lands and customarily the subject of adjustment on the sale of comparable lands will be adjusted 

and pro-rated between the Vendor and the Purchaser as at the Closing Date and the Vendor will 

bear and pay all expenses and receive all income, if any, related to the Residential Lands accrued 

in respect of any time prior to the Closing Date and the Purchaser will bear and pay all expenses 

related to the Residential Lands which accrue in respect of any time from and including the 

Closing Date. If the Residential Lands are exempt from property taxes and similar charges as of 

the Closing Date, the Purchaser must pay the Vendor an amount equal to the pro rata amount of 

property taxes and similar charges that would have been payable if the Residential Lands were 

not exempt. This amount will be included in the Statement of Adjustments.  

9. CONDITION OF LANDS 

9.1 Condition of Residential Lands 

The Purchaser hereby acknowledges and agrees that: 

(a) the Purchaser is acquiring the Residential Lands on an “as is and where is” basis 

with no representations or warranties as to its condition, environmentally, 

geotechnically or otherwise, or its suitability for the Purchaser’s purposes; and 
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(b) the Purchaser hereby waives any requirement for the Vendor to provide the 

Purchaser with a site profile under the Environmental Management Act (British 

Columbia). 

9.2 No Liability and No Claims 

Without limiting section 9.1, the Purchaser covenants and agrees that the Vendor shall have no 

liability whatsoever, and the Purchaser shall not make any claims against the Vendor in respect 

of, any Contamination of the Residential Lands (or any other lands owned by the Vendor) or 

which is due to or the result of any Hazardous Materials being located on the Residential Lands 

or migrating to or from the Residential Lands before the Closing Date.  For the purposes of this 

Section 9.2, “Hazardous Materials” means any underground storage tanks, any explosive or 

radioactive materials, pollutants, Contaminants, hazardous, corrosive or toxic substances, special 

waste or waste of any kind, including, without limitation, compounds known as chlorobiphenyls, 

petroleum and any other substance or material the storage, manufacture, disposal, treatment, 

generation, use, transportation, remediation or release into the environment of which is 

prohibited, controlled, regulated or licensed under Environmental Laws. 

10. RISK 

10.1 Risk 

The Residential Lands will be at the risk of the Vendor up to the time of submission for 

registration of the Transfer in the LTO, and will be at the risk of the Purchaser thereafter. 

11. MISCELLANEOUS 

11.1 Tender 

Any tender of documents or money may be made upon a party or upon its solicitors and money 

may be tendered by certified solicitor’s cheque or bank draft drawn on a Canadian chartered 

bank. 

11.2 Time of Essence 

Time will be of the essence of this Agreement. 

11.3 Business Days 

In the event that any date established or stipulated herein for performance or for the expiry of a 

period of time falls upon a day which is not a Business Day, then such date will be deemed to be 

the next following Business Day.  

11.4 Interpretation 
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The division of this Agreement into articles and sections and the insertion of headings are for 

convenience of reference only and will not affect the construction or interpretation of this 

Agreement. 

11.5 Notices 

Any notice to be given under this Agreement will be in writing and will be validly given if 

delivered, transmitted by facsimile or email or mailed in British Columbia by prepaid registered 

post to the parties as follows: 

To the Purchaser at: 

 

c/o Quantum Properties Inc. 

2200 West Railway Street 

Abbotsford, BC V2S 2E2 

Attention: Diane Delves 

Telephone: 604-854-1201 

E‐mail: ddelves@quantumproperties.ca 

 

with a copy to: 

 

Kuhn LLP 

Legal Counsel 

100 – 32160 South Fraser Way 

Abbotsford, BC  V2T 1W5 

Attention: Ian Moes 

Fax No.: 604-864-8867 

Email: imoes@kuhnco.net 

 

To the Vendor at: 
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City of Port Coquitlam    

2580 Shaughnessy Street   

Port Coquitlam, BC V3C 2A8 

 

Attention: Kristen Meersman  

Telephone: 604-927-5410 

E‐mail: meersmank@portcoquitlam.ca 

 

with a copy to: 

 

LIDSTONE & COMPANY 

Barristers and Solicitors 

Suite 1300 – Sun Tower 

128 Pender Street West 

Vancouver, B.C.  V6B 1R8 

 

Attention: Don Lidstone, Q.C.  

Fax No. 604-899-2281 

Email: lidstone@lidstone.ca 

To Ventana at: 

Ventana Construction (Poco) Ltd.  

3875 Henning Drive, Burnaby, BC V5C 6N5  

 

Attention: John Sharp 

Telephone: (604) 291-9000 

E‐mail: jsharp@ventanaconstruction.com 

 

 

with a copy to: 
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JENKINS, MARZBAN AND LOGAN 

Barristers and Solicitors 

Vancouver, B.C.  V6B 1R8 

 

Attention: David McKenzie  

Fax No. (604) 681-0766 

Email: dmckenzie@jml.ca 

or to such other address, email or facsimile number as a party may advise the other by written 

notice hereunder.  Any notice addressed and provided as aforesaid will be deemed to have been 

given on the day of delivery or transmission by email or facsimile if a Business Day, and if not a 

Business Day, then on the next Business Day or if mailed, on the third Business Day following 

the posting thereof. Notices will not be mailed during the currency of a postal strike, dispute or 

slowdown, and during such time, notice will only be effective if emailed or transmitted (without 

a failure notice) or if delivered. 

11.6 Entire Agreement 

This Purchase and Sale Agreement including its Schedules 1 through 6 constitutes the entire 

Purchase and Sale Agreement between the parties pertaining to the sale and purchase of the 

Residential Lands and supersedes all prior agreements, negotiations and discussions, whether 

oral or written, of the Vendor and the Purchaser. There are no agreements, covenants, 

representations or warranties, express, implied, statutory, collateral or otherwise, save as set forth 

herein, including the set-off referred to in section 2.2(b).  References to the MOU in this 

Agreement are made solely for the purposes of referencing definitions therein.   

11.7 Amendment in Writing 

This Agreement will not be amended except in writing. 

11.8 Survival 

All representations and warranties, if any, of the Vendor or the Purchaser in this Agreement or in 

any document delivered in connection herewith will survive the closing of the sale and purchase 

of the Residential Lands for a period of one year from the Closing Date, after which they will be 

of no further force or effect except in respect of claims made by either party within such one year 

period. 
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11.9 Assignment 

This Agreement is not assignable by the Purchaser without the prior written consent of the 

Vendor, provided that the Purchaser may direct the conveyance of Residential Lands, or a 

portion of the Residential Lands, to one or more Affiliates of the Purchaser or to Quantum 

Properties Inc. without the prior written consent of the Vendor. No assignment of this Agreement 

or the appointment of a nominee or bare trustee will operate to release the Purchaser from any of 

its obligations under this Agreement. 

11.10 Agency and Commission 

The Purchaser warrants to the Vendor that the Purchaser has not utilized the services of any real 

estate agent or salesperson in connection with the purchase or sale of the Residential Lands to 

whom any fees, commission or compensation would be payable by the Vendor.  The Vendor will 

be solely responsible for any real estate commission payable to any real estate agent that the 

Vendor has engaged in respect of the sale of the Residential Lands. 

11.11 Confidentiality 

(a) The Purchaser will keep the financial terms hereof in strict confidence, except to 

the extent disclosure is required to be made to the Purchaser’s lenders, consultants, 

agents and others having a need to know. 

(b) This Agreement, and the information it contains, may be the subject of an access to 

information request made to the Vendor under the Freedom of Information and 

Protection of Privacy Act and the Vendor and the Purchaser agree that the Vendor 

may be obliged by that enactment to disclose all or part of this Agreement and the 

information it contains and all or part of any information of the Purchaser supplied 

to the Vendor in connection with this Agreement, whether or not the Purchaser has 

expressly stipulated that the information in question is confidential for the purposes 

of that enactment. 

11.12 Costs and Expenses 

Each of the parties will bear their own costs, expenses and legal fees incurred or to be incurred in 

negotiating and preparing this Agreement and otherwise in connection with this transaction. 

11.13 References 

Wherever the singular or masculine is used in this Agreement, the same will be deemed to 

include references to the plural, feminine or body corporate or politic, as the context may require. 

11.14 Governing Law 

This Agreement will be governed by and construed in accordance with the laws of British 

Columbia and the Vendor and Purchaser hereby attorn to the jurisdiction of the courts of British 

Columbia. 
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11.15 Binding Effect 

This Agreement will enure to the benefit of and be binding upon the parties hereto and their 

respective successors and permitted assigns. 

11.16 Execution in Counterparts or by Facsimile or Email 

This Agreement may be executed and delivered in counterparts and by facsimile transmission or 

portable document format (PDF) transmission or other electronic means and, if so executed and 

transmitted, then this Agreement shall be as effective as if the parties had delivered one single 

executed original Agreement. 

 

IN WITNESS WHEREOF this Agreement has been executed and delivered. 

QUANTUM PROPERTIES MONTROSE INC.  

Per: _____________________________ 

 Authorized Signatory 

 

Per: _____________________________ 

 Authorized Signatory 

 

CITY OF PORT COQUITLAM 

 

Per: _____________________________ 

 Authorized Signatory 

 

Per: _____________________________ 

 Authorized Signatory 

 

VENTANA CONSTRUCTION (POCO) CORP. 

Per: _____________________________ 

 Authorized Signatory 

 

Per: _____________________________ 

 Authorized Signatory 
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SCHEDULE 1 TO PURCHASE AND SALE AGREEMENT 

RESIDENTIAL LANDS 

2428 Mary Hill Road 

Parcel Identifier: 000-545-481 

Legal Description: 

LOT 5 EXCEPT: PART BYLAW 6287, BLOCK "B" DISTRICT LOT 289 GROUP 1 NEW WESTMINSTER 

DISTRICT PLAN 1954 

Parcel Identifier: 000-545-490 

Legal Description: 

LOT 6 EXCEPT: PART BYLAW 6287, BLOCK "B" DISTRICT LOT 289 GROUP 1 NEW WESTMINSTER 

DISTRICT PLAN 1954 

 

2420 Mary Hill Road 

Parcel Identifier: 012-424-846 

Legal Description: 

LOT 8 EXCEPT: WEST 10.5 FEET (PLAN WITH BYLAW FILED 6287), BLOCK "B" DISTRICT LOT 289 

GROUP 1 NEW WESTMINSTER DISTRICT 

PLAN 1954 

 
Parcel Identifier: 012-424-838 

Legal Description: 

LOT 7 EXCEPT: WEST 10.5 FEET (PLAN WITH BYLAW FILED 6287), 

BLOCK "B" DISTRICT LOT 289 GROUP 1 NEW WESTMINSTER DISTRICT 

PLAN 1954 

 
2390 Mary Hill Road 

Parcel Identifier: 002-113-023 

Legal Description: 

LOT 1 EXCEPT: PART DEDICATED ROAD ON PLAN 80566; 

BLOCK "C" DISTRICT LOT 289 GROUP 1 NEW WESTMINSTER DISTRICT 

PLAN 1954 

 

2384 Mary Hill Road 

Parcel Identifier: 005-110-581 

Legal Description: 

LOT 2 EXCEPT: PARTS ON PLAN WITH BYLAW FILED 6287, 

BLOCK "C" DISTRICT LOT 289 GROUP 1 NEW WESTMINSTER DISTRICT 

PLAN 1954 
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2382 Mary Hill Road 

Parcel Identifier: 002-932-202 

Legal Description: 

LOT 4 EXCEPT: PART ON PLAN 37752; BLOCK "C" DISTRICT LOT 289 GROUP 1 NEW 

WESTMINSTER DISTRICT PLAN 1954 

 

Parcel Identifier: 002-932-130 

Legal Description: 

LOT 3 EXCEPT: PART ON PLAN WITH BY-LAW FILED 6287; BLOCK "C" DISTRICT LOT 289 GROUP 1 

NEW WESTMINSTER DISTRICT PLAN 1954 

 
2380 Mary Hill Road 

Parcel Identifier: 012-430-706 

Legal Description: 

LOT 1 EXCEPT: THE WESTERLY 10.5 FEET; DISTRICT LOT 289 GROUP 1 

NEW WESTMINSTER DISTRICT PLAN 1959 

 
2170 Kelly Ave 

Parcel Identifier: 008-501-921 

Legal Description: 

LOT 105 DISTRICT LOT 289 GROUP 1 NEW WESTMINSTER DISTRICT PLAN 37752 
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SCHEDULE 2 TO PURCHASE AND SALE AGREEMENT 

PRECINCT PLAN 
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SCHEDULE 3 TO PURCHASE AND SALE AGREEMENT   

 

RENTAL HOUSING AGREEMENT 

 

THIS AGREEMENT dated for reference ___________________, 2017 affects: 

 

LEGAL DESCRIPTION OF PROPERTY SUBJECT TO THE AGREEMENT: 

 

Parcel Identifier: _______________________________________________________ 

 

(“Land”) 

 

AND IS BETWEEN: 

 

 

______________________________ 

______________________________ 

______________________________ 

 

 

 

 (“Owner”) 

 

AND: 

 

CORPORATION OF THE CITY OF PORT COQUITLAM, a municipal corporation 

under the Community Charter, SBC 2003, c. 26 and the Local Government Act, RSBC 

2015, c. 1 and having offices at 2580 Shaughnessy Street, Port Coquitlam, British 

Columbia, V3C 2A8 

 

 (“City”) 

 

AND: 

 

______________________________ 

______________________________ 

______________________________ 

 

(“Chargeholder”) 

 

GIVEN THAT: 
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A. The Owner is the registered owner of the Land and has applied to the City for rezoning of 

the Land to permit the construction of a multiple unit residential development, and has 

consented to the designation of certain lands for Rental Housing Apartment Units as more 

particularly described in this Agreement; 

 

B. The City may, pursuant to Section 483(1) of the Local Government Act enter into an 

agreement with an owner of land that includes terms and conditions regarding the 

occupancy, tenure, availability of Dwellings, as well as regarding rents and lease, sale or 

share prices that may be charged, and the rates at which these may be increased over time; 

 

C. The Owner and the City wish to enter into this Agreement to provide for housing on the 

terms and conditions set out in this Agreement, and this Agreement is both a covenant 

under Section 219 of the Land Title Act and a housing agreement under Section 483 of the 

Local Government Act; 

 

D. The Council of the City of Port Coquitlam has enacted a bylaw under section 483 of the 

Local Government Act to enter into this Agreement; 

 

E. The Chargeholder is the holder of the Bank Charges described in section 10.1 of this 

Agreement; 

 

In consideration of good and valuable consideration (the receipt and sufficiency of which is 

acknowledged by both parties), and in consideration of the promises exchanged below, the 

Owner and the City covenant and agree as follows: 

 

ARTICLE 1 

DEFINITIONS AND INTERPRETATION 
 

1.1 Definitions - In this Agreement the following words have the following meanings: 

 

(a) “Agreement” means these standard charge terms together with the General Instrument 

(hereinafter defined); 

 

(b) “Apartment Unit” means a Rental Housing Dwelling designated as such in accordance 

with Article 2 herein to be used, occupied and transferred only in accordance with this 

Agreement; 

 

(c) “Bank Charges” means the Bank Charges described in section 10.1 of this Agreement, if 

any; 

 

(d) “Chargeholder” means the party identified in section 10.1 of this Agreement; 

 

 

(e) “Dwelling” has the meaning given in the City’s Zoning Bylaw, as amended; 
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(f) “General Instrument” means the Form C under the Land Title (Transfer Forms) 

Regulations, as amended, and all schedules and addenda to the Form C charging the Land 

and citing these Standard Charge Terms; 

 

(g) “Lands” means the lands described in the General Instrument, namely those lands legally 

described as Parcel Identifier: _____________________________________________; 

 

(h) “LTO” means the Land Title Office in Vancouver/New Westminster, British Columbia 

or its successor; 

 

(i)  “Owner” means the Transferor described in the General Instrument, namely 

________________________________ and any permitted successor or assign, and  

includes any future or subsequent owner of the Lands or an Apartment Unit; 

 

(j) “Permitted Encumbrances” means exceptions and reservations contained in the original 

Crown grant and any statutory rights of way or other encumbrances in favour of the City; 

 

(k) “Priority Agreement” means the Priority Agreement detailed in Article 10 of this 

Agreement; 

 

(l) “Rental Housing” means an Apartment Unit restricted to residence, occupancy and use 

only by a tenant;  

 

(m) "Subdivide" means to divide, apportion, consolidate or subdivide the Land, or the 

ownership or right to possession or occupation of the Land into two or more lots, strata 

lots, parcels, parts, portions or shares, whether by plan, descriptive words or otherwise, 

under the Land Title Act, the Strata Property Act, or otherwise, and includes the creation, 

conversion, organization or development of "cooperative units" or "shared interests in 

land" as defined in the Real Estate Act; and 

 

(n) “City” means the City of Port Coquitlam or any employee, contractor, agent, delegate or 

assignee designated by City Council to act on its behalf with respect to this Agreement or 

any rights or powers granted to the City hereunder. 

 

1.2 Interpretation - In this Agreement:  

 

(a) reference to the singular includes a reference to the plural, and vice versa, unless 

the context requires otherwise; 

 

(b) article and section headings have been inserted for ease of reference only and are 

not to be used in interpreting this Agreement; 
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(c) if a word or expression is defined in this Agreement, other parts of speech and 

grammatical forms of the same word or expression have corresponding meanings; 

 

(d) reference to any enactment includes any regulations, orders or directives made 

under the authority of that enactment; 

 

(e) reference to any enactment is a reference to that enactment as consolidated, revised, 

amended, re-enacted or replaced, unless otherwise expressly provided; 

 

(f) the provisions of Section 25 of the Interpretation Act with respect to the calculation 

of time apply; 

 

(g) time is of the essence; 

 

(h) all provisions are to be interpreted as always speaking; 

 

(i) reference to a “party” is a reference to a party to this Agreement and to that party’s 

respective successors, assigns, trustees, administrators and receivers. Wherever the 

context so requires, reference to a “party” also includes Eligible Tenants, agents, 

officers and invitees of the party; 

 

(j) reference to a “day”, “month”, “quarter” or “year” is a reference to a calendar day, 

calendar month, calendar quarter or calendar year, as the case may be, unless 

otherwise expressly provided; and 

 

(k) where the word “including” is followed by a list, the contents of the list are not 

intended to circumscribe the generality of the expression preceding the word 

“including”. 

 

 

1.3 Purpose of Agreement - The Owner and the City agree that: 

 

(a) this Agreement is intended to serve the public interest by restricting occupancy of 

any building on the Lands to Rental Housing;  

 

(b) damages are not an adequate remedy to the City in respect of any breach of this 

Agreement by the Owner, such that the Owner agrees the City will be entitled to an 

order for specific performance, injunction or other specific relief respecting any 

breach of this Agreement by the Owner and to legal costs on a solicitor and client 

basis. 

 

ARTICLE 2 

LAND USE RESTRICTIONS 
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2.1 Land Use Restrictions – The Owner covenants and agrees with the City that: 

 

(a) the Lands must be used only in accordance with this Agreement; 

 

(b) the Owner will at all times ensure that the Lands are used and occupied in 

compliance with all statutes, laws, regulations, and orders of any authority having 

jurisdiction and without limiting the generality of the foregoing all bylaws of the 

City and all federal, provincial, municipal or local laws, statutes or regulations 

relating to environmental matters, including all rules, regulations, policies, 

guidelines, criteria or the like promulgated under or pursuant to any such laws; 

 

(c) the Owner will do everything necessary, at the Owner’s expense, to ensure that this 

Agreement will be registered against title to the Lands and that a notice under 

Section 483(5) of the Local Government Act will be filed on the title to the Lands at 

the LTO; 

 

(d) the Owner will not apply for a building permit for any construction or development 

on the Lands unless and until the Owner complies with the requirements of this 

Agreement; 

 

(e) despite any other provision of this Agreement or any City enactment, a building in 

which an Apartment Unit for Rental Housing is located shall not be Subdivided or 

strata titled under the Strata Property Act. 

 

ARTICLE 3 

OWNERSHIP DWELLINGS 

OCCUPATION AND TRANSFER RESTRICTIONS 

 

3.1 Occupation and Transfer Restrictions – The City and the Owner agree as follows: 

 

(a) Notification of this Agreement – The Owner of the parcel of land on which the 

required Rental Housing Apartment Units are located must disclose in every 

purchase and sale agreement the existence of this Agreement and the restrictions 

applicable to the parcel and the Apartment Unit. 

 

3.2 Mortgages and Mortgage Insurers – In the event that a building containing  Rental 

Housing Apartment Unit is subject to a mortgage or charge in favour of a lender insured 

by a mortgage insurer, as further defined in Appendix 1, then the following provisions 

shall apply: 

 

(a) the Owner of the building shall fully comply with all terms and obligations of the 

mortgage or charge, subject to the terms of this Agreement; 
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(b) the Owner shall immediately provide the City with written notice if the Owner is in 

default of any of the terms of the mortgage or charge; and 

 

(c) the terms of Appendix 1 shall govern. 

 

3.3 Application of Agreement - The Owner acknowledges and agrees that this Agreement 

will apply to the entire Lands where the building containing Apartment Units is located. 

 

3.4 Owner’s Duty to Comply – The City may provide written notice to the Owner of any 

matter involving a failure by the Owner to comply with this Agreement and upon receipt 

of such notice, the Owner shall take all necessary steps at its own expense to bring itself 

back into compliance with this Agreement. Any failure or inability by the Owner to 

comply with this Agreement within thirty (30) days of receiving notice from the City 

shall constitute a default of this Agreement and shall entitle the City to exercise any of its 

rights in respect such default under this Agreement, including its rights under Article 6. 

 

 

ARTICLE 4 

ADMINISTRATION OF THIS AGREEMENT 

 

4.1 City to Administer - Except as otherwise provided in this Agreement, the City may 

monitor, administer, enforce and implement the terms of this Agreement.  

 

4.2 City Inquiries - The Owner hereby irrevocably authorizes the City to make such inquiries 

as it considers necessary with the Owner, any permitted strata corporation or otherwise in 

order to confirm that the Owner and any occupiers of any part of the Lands are 

complying with this Agreement, and irrevocably authorizes and directs the recipient of 

the request for information from the City to provide such information to the City. 

 

 

ARTICLE 5 

INTENTIONALLY DELETED 

 

 

 

ARTICLE 6 

DEFAULT AND REMEDIES 

 

6.1 Specific Performance - The Owner and all subsequent Owners acknowledge that in the 

event of a breach of this Agreement, in addition to any damages that may have occurred 

as a result of the breach, the City is entitled to an order for specific performance of one or 

more of the obligations set out in the Agreement and shall also be entitled to its legal 

costs on a solicitor and client basis. 
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ARTICLE 7 

INTENTIONALLY DELETED 

 

 

ARTICLE 8 

SECTION 219 COVENANT 
 

8.1 Agreement constitutes Section 219 Covenant - The Owner agrees, pursuant to section 

219 of the Land Title Act, that: 

(a) the terms and conditions of this Agreement constitute a covenant in respect of the 

use of the Lands and annexed to and running with the Lands; and 

(b) the City may register this Agreement in the Land Title Office against title to the 

Lands or any Apartment Unit as a covenant pursuant to section 219 of the Land 

Title Act. 

ARTICLE 9 

MISCELLANEOUS 

 

9.1 Housing Agreement - The Owner acknowledges and agrees that: 

 

(a) this Agreement constitutes a Housing Agreement entered into under Section 483 of 

the Local Government Act; and 

 

(b) the City may register a notice of Housing Agreement under Section 483 of the 

Local Government Act in the LTO against title to the Lands or any Housing Unit. 

 

9.2 Modification - This Agreement may be modified or amended from time to time, by bylaw 

duly passed by the Council of the City, and provided the amended Agreement is signed 

by the City and the Owner. 

 

9.3 Indemnity - The Owner will indemnify and save harmless the City and each of its elected 

officials, officers, directors, and agents, and their heirs, executors, administrators, 

personal representatives, successors and assigns, from and against all claims, demands, 

actions, loss, damage, costs and liabilities, which all or any of them will or may be liable 

for or suffer or incur or be put to by reason of or arising out of: 

 

(a) any act or omission of the Owner, or its officers, directors, agents, contractors or 

other persons for whom at law the Owner is responsible relating to this Agreement; 
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(b) the Owner’s construction, maintenance, ownership, lease, operation, management 

or financing of the Lands or any Apartment Unit; 

 

(c) without limitation, any legal or equitable wrong on the part of the Owner or any 

breach of this Agreement by the Owner. 

 

9.4 Release - The Owner by this Agreement releases and forever discharges the City and 

each of its elected officials, officers, directors, and agents, and its and their heirs, 

executors, administrators, personal representatives, successors and assigns, from and 

against all claims, demands, damages, actions, or causes of action by reason of or arising 

out of or which would or could not occur but for the: 

 

(a) ownership, lease, operation or management of the Lands or any Apartment Unit 

under this Agreement; and 

 

(b) the exercise by the City of any of its rights under this Agreement or an enactment. 

 

9.5 Municipalities Powers Unaffected - This Agreement does not: 

 

(a) affect or limit the discretion, rights, duties or powers of the City under any 

enactment or at common law, including in relation to the use or subdivision of the 

Lands; 

 

(b) impose on the City any legal duty or obligation, including any duty of care or 

contractual or other legal duty or obligation, to enforce this Agreement; 

 

(c) affect or limit any enactment relating to the use or subdivision of the Lands; or 

 

(d) relieve the Owner from complying with any enactment, including in relation to the 

use or subdivision of the Lands. 

 

9.6 Agreement for Benefit of City only - The Owner and the City agree that: 

 

(a) this Agreement is entered into only for the benefit of the City; 

 

(b) this Agreement is not intended to protect the interests of the Owner, any tenant, or 

any future owner, lessee, occupier or use of the Lands, the Apartment Unit or any 

portion thereof; 

 

(c) the City may at any time execute a release and discharge of this Agreement, without 

liability to anyone for doing so and without obtaining the consent of the Owner. 

 

(d) Upon expiry of this Agreement, the City at the written request of the owner, will 

execute a release and discharge of the agreement at the cost of the City. 
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9.7 No Public Law Duty - Where the City is required or permitted by this Agreement to form 

an opinion, exercise a discretion, express satisfaction, make a determination or give its 

consent, the Owner agrees that the City is under no public law duty of fairness or natural 

justice in that regard and agrees that the City may do any of those things in the same 

manner as if it were a private party and not a public body. 

 

9.8 Notice - Any notice required to be served or given to a party herein pursuant to this 

Agreement will be sufficiently served or given if delivered, to the postal address of 

Owner set out in the records at the LTO, and in the case of the City addressed: 

 

To:  City of Port Coquitlam, Corporate Officer 

   2580 Shaughnessy Street, 

 Port Coquitlam, British Columbia V3C 2A8    

 

And to: the Owner: 

__________________ 

   __________________ 

   __________________ 

__________________ 

 

or to the most recent postal address provided in a written notice given by each of the 

parties to the other or recorded on title at the LTO. Any notice which is delivered is to be 

considered to have been given on the first day after it is dispatched for delivery. 

 

9.9 Enuring Effect - This Agreement will extend to and be binding upon and enure to the 

benefit of the parties hereto and their respective successors and permitted assigns. 

 

9.10 Severability - If any provision of this Agreement is found to be invalid or unenforceable 

such provision or any part thereof will be severed from this Agreement and the resultant 

remainder of this Agreement will remain in full force and effect. 

 

9.11 Waiver - All remedies of the City will be cumulative and may be exercised by the City in 

any order or concurrently in case of any breach and each remedy may be exercised any 

number of times with respect to each breach. Waiver of or delay in the City exercising 

any or all remedies will not prevent the later exercise of any remedy for the same breach 

of any similar or different breach. 

 

9.12 Sole Agreement - This Agreement, and any documents signed by the Owners 

contemplated by this Agreement, represent the whole agreement between the City and the 

Owner respecting the use and occupation of the Housing Units, and there are no 

warranties, representations, conditions or collateral agreements made by the City except 

as set forth in this Agreement. 
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9.13 Further Assurance - Upon request by the City the Owner will forthwith do such acts and 

execute such documents as may be reasonably necessary in the opinion of the City to 

give effect to this Agreement. 

 

9.14 Covenant Runs with the Lands - This Agreement burdens and runs with the Lands and 

every parcel into which it is Subdivided. All of the covenants and agreements contained 

in this Agreement are made by the Owner for itself, its personal administrators, 

successors and assigns, and all persons who after the date of this Agreement, acquire an 

Interest in the Lands.  

 

9.15 Limitation on Owner’s Obligations - The Owner is only liable for breaches of this 

Agreement that occur while the Owner is the registered owner of the Lands. 

 

9.16 Equitable Remedies - The Owner acknowledges and agrees that damages would be an 

inadequate remedy for the City for breach of this Agreement and that the public interest 

strongly favours specific performance, injunctive relief (mandatory or otherwise), or 

other equitable relief, as the only adequate remedy for a default under this Agreement. 

 

9.17 No Joint Venture - Nothing in this Agreement will constitute the Owner as the agent, 

joint venture, or partner of the City or give the Owner any authority to bind the City in 

any way. 

 

9.18 Applicable Law - Unless the context otherwise requires, the laws of British Columbia 

will apply to this Agreement and all statutes referred to herein are enactments of the 

Province of British Columbia. 

 

9.19 Deed and Contract - By executing and delivering this Agreement the Owner intends to 

create both a contract and a deed executed and delivered under seal. 

 

9.20 Real Estate Services Act – For greater certainty, nothing in this Agreement prevents the 

Owner from retaining a real estate service provider licensed under the Real Estate 

Services Act in respect of a building containing Rental Housing. 

 

ARTICLE 10 

PRIORITY AGREEMENT 

10.1 The Bank Charges - The parties acknowledge and agree that the Chargeholder is the 

holder of a mortgage encumbering the Lands which was registered in the LTO under 

number __________________ and an Assignment of Rents which was registered in the 

LTO under number _____________________ (collectively, the “Bank Charges”). 
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10.2 Priority Agreement - The Chargeholder, being the holder of the Bank Charges, by signing 

the Form C General Instrument attached hereto as Part I, in consideration of the payment 

of Ten Dollars ($10.00) and other good and valuable consideration (the receipt and 

sufficiency of which is hereby acknowledged and agreed to by the Chargeholder)  hereby 

consents to the granting of this Agreement including the Housing Agreement and Section 

219 Covenant, and subject to section 9.20 above, hereby covenants that this Agreement 

shall bind the Chargeholder with respect to the Lands and shall rank in priority upon the 

Lands over the Bank Charges as if the Agreement had been registered prior to the Bank 

Charges and prior to the advance of any monies pursuant to the Bank Charges. The grant 

of priority is irrevocable, unqualified and without reservation or limitation. 

 

IN WITNESS WHEREOF, the parties hereby affixed their signatures on the day and year first 

above written. 

THE CORPORATION OF 

THE CITY OF PORT COQUITLAM by its 

authorized signatories: 

 

      

Mayor: 

 

      

Corporate Officer: 

_____________________________________ 

___________________________________, by its 

authorized signatories: 

 

      

 

      

 

___________________________________, by its 

authorized signatories: 
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SCHEDULE 4 TO PURCHASE AND SALE AGREEMENT   

 

SENIORS’ HOUSING AGREEMENT 

 

THIS AGREEMENT dated for reference ___________________, 2017 affects: 

 

LEGAL DESCRIPTION OF PROPERTY SUBJECT TO THE AGREEMENT: 

 

Parcel Identifier: _______________________________________________________ 

 

(“Land”) 

 

AND IS BETWEEN: 

 

 

______________________________ 

______________________________ 

______________________________ 

 

 (“Owner”) 

 

AND: 

 

CORPORATION OF THE CITY OF PORT COQUITLAM, a municipal corporation 

under the Community Charter, SBC 2003, c. 26 and the Local Government Act, RSBC 

2015, c. 1 and having offices at 2580 Shaughnessy Street, Port Coquitlam, British 

Columbia, V3C 2A8 

 

 (“City”) 

 

AND: 

 

______________________________ 

______________________________ 

______________________________ 

 

(“Chargeholder”) 

 

GIVEN THAT: 

 

A. The Owner is the registered owner of the Land and has applied to the City for 

rezoning of the Land to permit the construction of a multiple unit residential 
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development, and has consented to the designation of certain lands for Seniors’ 

Housing Apartment Units as more particularly described in this Agreement; 

 

B. The City may, pursuant to Section 483(1) of the Local Government Act enter into 

an agreement with an owner of land that includes terms and conditions regarding 

the occupancy, tenure, availability of Dwellings, as well as regarding rents and 

lease, sale or share prices that may be charged, and the rates at which these may 

be increased over time; 

 

C. The Owner and the City wish to enter into this Agreement to provide for housing 

on the terms and conditions set out in this Agreement, and this Agreement is both 

a covenant under Section 219 of the Land Title Act and a housing agreement 

under Section 483 of the Local Government Act; 

 

D. The Council of the City of Port Coquitlam has enacted a bylaw under section 483 

of the Local Government Act to enter into this Agreement; and  

 

E. The Chargeholder is the holder of the Bank Charges described in section 10.1 of 

this Agreement; 

 

In consideration of good and valuable consideration (the receipt and sufficiency of which is 

acknowledged by both parties), and in consideration of the promises exchanged below, the 

Owner and the City covenant and agree as follows: 

 

ARTICLE 1 

DEFINITIONS AND INTERPRETATION 
 

1.1 Definitions - In this Agreement the following words have the following meanings: 

 

(a) “Agreement” means these standard charge terms together with the General Instrument 

(hereinafter defined); 

 

(b) “Apartment Unit” means a Dwelling designated as such in accordance with Article 2 

herein to be used, occupied and transferred only in accordance with this Agreement; 

 

(c) “Bank Charges” means the Bank Charges described in section 10.1 of this Agreement, if 

any; 

 

(d) “Chargeholder” means the party identified in section 10.1 of this Agreement; 
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(e) “Dwelling” has the meaning given in the City’s Zoning Bylaw, as amended; 

 

(f) “General Instrument” means the Form C under the Land Title (Transfer Forms) 

Regulations, as amended, and all appendices and addenda to the Form C charging the 

Land and citing these Standard Charge Terms; 

 

(g) “Lands” means the lands described in the General Instrument and any part, namely those 

lands legally described as Parcel Identifier: 

_____________________________________________, including a building or a portion 

of a building, into which said land is Subdivided; 

 

(h) “LTO” means the Land Title Office in Vancouver/New Westminster, British Columbia 

or its successor; 

 

(i) “Owner” means the Transferor described in the General Instrument, namely 

________________________________ and any permitted successor or assign, and 

includes any future or subsequent owner of the Lands or an Apartment Unit; 

 

(j) “Permitted Encumbrances” means exceptions and reservations contained in the original 

Crown grant and any statutory rights of way or other encumbrances in favour of the City; 

 

(k) “Priority Agreement” means the Priority Agreement detailed in Article 10 of this 

Agreement; 

 

(l) “Seniors’ Housing” means an Apartment Unit restricted to residence, occupancy and use 

only by persons aged 55 or older;  

 

(m) “Statutory Declaration” means a Statutory Declaration in the form attached as 

Appendix 1 to this Agreement; 

 

(n) “Strata Corporation” means a strata corporation established in accordance with the 

Strata Property Act; 

 

(o) "Subdivide" means to divide, apportion, consolidate or subdivide the Land, or the 

ownership or right to possession or occupation of the Land into two or more lots, strata 

lots, parcels, parts, portions or shares, whether by plan, descriptive words or otherwise, 

under the Land Title Act, the Strata Property Act, or otherwise, and includes the creation, 

conversion, organization or development of "cooperative units" or "shared interests in 

land" as defined in the Real Estate Act; and 
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(p) “City” means the City of Port Coquitlam or any employee, contractor, agent, delegate or 

assignee designated by City Council to act on its behalf with respect to this Agreement or 

any rights or powers granted to the City hereunder. 

 

1.2 Interpretation - In this Agreement:  

 

(a) reference to the singular includes a reference to the plural, and vice versa, unless 

the context requires otherwise; 

 

(b) article and section headings have been inserted for ease of reference only and are 

not to be used in interpreting this Agreement; 

 

(c) if a word or expression is defined in this Agreement, other parts of speech and 

grammatical forms of the same word or expression have corresponding meanings; 

 

(d) reference to any enactment includes any regulations, orders or directives made 

under the authority of that enactment; 

 

(e) reference to any enactment is a reference to that enactment as consolidated, revised, 

amended, re-enacted or replaced, unless otherwise expressly provided; 

 

(f) the provisions of Section 25 of the Interpretation Act with respect to the calculation 

of time apply; 

 

(g) time is of the essence; 

 

(h) all provisions are to be interpreted as always speaking; 

 

(i) reference to a “party” is a reference to a party to this Agreement and to that party’s 

respective successors, assigns, trustees, administrators and receivers. Wherever the 

context so requires, reference to a “party” also includes Eligible Tenants, agents, 

officers and invitees of the party; 

 

(j) reference to a “day”, “month”, “quarter” or “year” is a reference to a calendar day, 

calendar month, calendar quarter or calendar year, as the case may be, unless 

otherwise expressly provided; and 

 

(k) where the word “including” is followed by a list, the contents of the list are not 

intended to circumscribe the generality of the expression preceding the word 

“including”. 
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1.3  Purpose of Agreement - The Owner and the City agree that: 

(a) this Agreement is intended to serve the public interest by restricting occupancy of 

any building on the Lands to Seniors’ Housing; 

(b) damages are not an adequate remedy to the City in respect of any breach of this 

Agreement by the Owner, such that the Owner agrees the City will be entitled to an 

order for specific performance and an injunction or other specific relief respecting 

any breach of this Agreement by the Owner and to legal costs on a solicitor and 

client basis. 

1.4 Appendices – The following appendices are attached and form part of this Agreement: 

 

(a) Appendix 1 – Statutory Declaration; and  

 

(b) Appendix 2 – Mortgage and Mortgage Insurer Agreement Terms.  

 

ARTICLE 2 

LAND USE RESTRICTIONS 

 

2.1 Land Use Restrictions – The Owner covenants and agrees with the City that: 

 

(a) the Lands must be used only in accordance with this Agreement; 

 

(b) the Owner will at all times ensure that the Lands are used and occupied in 

compliance with all statutes, laws, regulations, and orders of any authority having 

jurisdiction and without limiting the generality of the foregoing all bylaws of the 

City and all federal, provincial, municipal or local laws, statutes or regulations 

relating to environmental matters, including all rules, regulations, policies, 

guidelines, criteria or the like promulgated under or pursuant to any such laws; 

 

(c) the Owner will do everything necessary, at the Owner’s expense, to ensure that this 

Agreement will be registered against title to the Lands and that a notice under 

Section 483(5) of the Local Government Act will be filed on the title to the Lands at 

the LTO; and  

 

(d) the Owner will not apply for a building permit for any construction or development 

on the Lands unless and until the Owner complies with the requirements of this 

Agreement. 
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ARTICLE 3 

OWNERSHIP DWELLINGS 

OCCUPATION AND TRANSFER RESTRICTIONS 

 

3.1 Occupation and Transfer Restrictions – The City and the Owner agree as follows: 

 

(a) Notification of this Agreement – The Owner of any part of the Lands on which 

any of the required Seniors’ Housing Apartment Units are located must disclose in 

every purchase and sale agreement and every tenancy agreement for any part of the 

Lands the existence of this Agreement and the restrictions applicable to the 

Apartment Unit, ensure the purchase and sale agreement or tenancy agreement is 

made conditional upon complying with subsection 3.1(b) of this Agreement and 

provide the prospective purchaser with a copy of this Agreement; 

 

(b) Occupier Criteria – The Owner agrees that the Owner of the Apartment Unit must 

not occupy any Seniors’ Housing Apartment Unit unless the Owner is eligible for 

Seniors’ Housing; 

 

(c) at least seven (7) days prior to the occupation of a Seniors’ Housing Apartment 

Unit by an individual, the Owner of the Apartment Unit who is renting to the 

individual or who is transferring title to the individual must collect and store for a 

period of two years a Statutory Declaration sworn by the individual under oath 

before a commissioner for taking affidavits in British Columbia, containing all of 

the information required to complete the Statutory Declaration; 

 

(d) upon written request by the City, the Owner must provide the City with a copy of the 

Statutory Declaration. 

 

 

(e) Compliance with all bylaws of Strata Corporation – The Owner of a Seniors’ 

Housing Apartment Unit shall:  

(i) comply with all bylaws and regulations of the Strata Corporation and shall 

immediately inform the City in writing if it is in breach of any of those 

bylaws and regulations; 

(ii) permit the Strata Corporation to notify the City of any breaches by the 

Owner of the bylaws or regulations of the Strata Corporation; and  

(iii) permit the City to perform any obligations of the Owner if the Owner is in 

default and to indemnify the City for its costs in accordance with section 9.3 

of this Agreement; 

(f) Insurance – an Owner of an Apartment Unit must: 
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(i) maintain insurance on the Apartment Unit for damage or loss associated 

with fire with an extended coverage endorsement including water, smoke, 

earthquake, flood, collapse and such other insurance risks against which a 

prudent Owner would protect itself in an amount equal to the full replacement 

value thereof; 

 

(ii) obtain from the insurer under such policy, an undertaking to notify the City in 

writing at least ten (10) days prior to any cancellation or termination thereof; 

and 

 

(iii) upon written request by the City, provide the City with certificates of 

insurance evidencing the policy in effect from time to time. 

 

(g) Applies to all Owners – For clarity, the restrictions in this section 3.1 shall apply 

to an Owner who acquires an interest in a Seniors’ Housing Apartment Unit as a 

member of a household every member of which qualifies as an eligible occupier.  

3.2 Mortgages and Mortgage Insurers – In the event that an Apartment Unit is subject to a 

mortgage or charge in favour of a lender insured by a mortgage insurer, as further defined 

in Appendix 2, then the following provisions shall apply: 

 

(a) the Owner shall fully comply with all terms and obligations of the mortgage or 

charge, subject to the terms of this Agreement; 

 

(b) the Owner shall immediately provide the City with written notice if the Owner is in 

default of any of the terms of the mortgage or charge; and 

 

(c) the terms of Appendix 2 shall govern. 

 

3.3 Application of Agreement - The Owner acknowledges and agrees that this Agreement 

will apply to the entire Lands where the Apartment Unit is located. 

 

3.5 Owner’s Duty to Comply – The City may provide written notice to the Owner of any 

matter involving a failure by the Owner or the Owner’s household to comply with this 

Agreement and upon receipt of such notice, the Owner shall take all necessary steps at its 

own expense to bring itself back into compliance with this Agreement. Any failure or 

inability by the Owner to comply with this Agreement within thirty (30) days of receiving 

notice from the City shall constitute a default of this Agreement and shall entitle the City 

to exercise any of its rights in respect such default under this Agreement, including its 

rights under Article 6. 
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ARTICLE 4 

ADMINISTRATION OF THIS AGREEMENT 

 

4.1 City to Administer - Except as otherwise provided in this Agreement, the City may 

monitor, administer, enforce and implement the terms of this Agreement.  

 

4.2 City Inquiries - The Owner hereby irrevocably authorizes the City to make such inquiries 

as it considers necessary with the Owner, any strata corporation or otherwise in order to 

confirm that the Owner and any occupiers of any part of the Lands are complying with 

this Agreement, and irrevocably authorizes and directs the recipient of the request for 

information from the City to provide such information to the City. 

 

ARTICLE 5 

INTENTIONALLY DELETED  

  

 

ARTICLE 6 

DEFAULT AND REMEDIES 

 

6.1 Specific Performance - The Owner and all subsequent Owners acknowledge that in the 

event of a breach of this Agreement, in addition to any damages that may have occurred 

as a result of the breach, the City is entitled to an order for specific performance of one or 

more of the obligations set out in the Agreement and shall also be entitled to its legal 

costs on a solicitor and client basis. 

 

 

ARTICLE 7 

INTENTIONALLY DELETED 

 

 

ARTICLE 8 

SECTION 219 COVENANT 
 

8.1 Agreement constitutes Section 219 Covenant - The Owner agrees, pursuant to section 

219 of the Land Title Act, that: 

(a) the terms and conditions of this Agreement constitute a covenant in respect of the 

use of the Lands and annexed to and running with the Lands; and 

(b) the City may register this Agreement in the Land Title Office against title to the 

Lands or any Apartment Unit as a covenant pursuant to section 219 of the Land 

Title Act. 
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ARTICLE 9 

MISCELLANEOUS 

 

9.1 Housing Agreement - The Owner acknowledges and agrees that: 

 

(a) this Agreement constitutes a Housing Agreement entered into under Section 483 of 

the Local Government Act; and 

 

(b) the City may register a notice of Housing Agreement under Section 483 of the 

Local Government Act in the LTO against title to the Lands or any Housing Unit. 

 

9.2 Modification - This Agreement may be modified or amended from time to time, by bylaw 

duly passed by the Council of the City, and provided the amended Agreement is signed 

by the City and the Owner. 

 

9.3 Indemnity - The Owner will indemnify and save harmless the City and each of its elected 

officials, officers, directors, and agents, and their heirs, executors, administrators, 

personal representatives, successors and assigns, from and against all claims, demands, 

actions, loss, damage, costs and liabilities, which all or any of them will or may be liable 

for or suffer or incur or be put to by reason of or arising out of: 

 

(a) any act or omission of the Owner, or its officers, directors, agents, contractors or 

other persons for whom at law the Owner is responsible relating to this Agreement; 

 

(b) the Owner’s construction, maintenance, ownership, lease, operation, management 

or financing of the Lands or any Apartment Unit; 

 

(c) without limitation, any legal or equitable wrong on the part of the Owner or any 

breach of this Agreement by the Owner. 

 

9.4 Release - The Owner by this Agreement releases and forever discharges the City and 

each of its elected officials, officers, directors, and agents, and its and their heirs, 

executors, administrators, personal representatives, successors and assigns, from and 

against all claims, demands, damages, actions, or causes of action by reason of or arising 

out of or which would or could not occur but for the: 

 

(a) ownership, lease, operation or management of the Lands or any Apartment Unit 

under this Agreement; and 

 

(b) the exercise by the City of any of its rights under this Agreement or an enactment. 

 

9.5 Municipalities Powers Unaffected - This Agreement does not: 
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(a) affect or limit the discretion, rights, duties or powers of the City under any 

enactment or at common law, including in relation to the use or subdivision of the 

Lands; 

 

(b) impose on the City any legal duty or obligation, including any duty of care or 

contractual or other legal duty or obligation, to enforce this Agreement; 

 

(c) affect or limit any enactment relating to the use or subdivision of the Lands; or 

 

(d) relieve the Owner from complying with any enactment, including in relation to the 

use or subdivision of the Lands. 

 

9.6 Agreement for Benefit of City only - The Owner and the City agree that: 

 

(a) this Agreement is entered into only for the benefit of the City; 

 

(b) this Agreement is not intended to protect the interests of the Owner, any tenant, or 

any future owner, lessee, occupier or use of the Lands, the Apartment Unit or any 

portion thereof; 

 

(c) the City may at any time execute a release and discharge of this Agreement, without 

liability to anyone for doing so and without obtaining the consent of the Owner. 

 

(d) Upon expiry of this Agreement, the City at the written request of the owner, will 

execute a release and discharge of the agreement at the cost of the City. 

 

9.7 No Public Law Duty - Where the City is required or permitted by this Agreement to form 

an opinion, exercise a discretion, express satisfaction, make a determination or give its 

consent, the Owner agrees that the City is under no public law duty of fairness or natural 

justice in that regard and agrees that the City may do any of those things in the same 

manner as if it were a private party and not a public body. 

 

9.8 Notice - Any notice required to be served or given to a party herein pursuant to this 

Agreement will be sufficiently served or given if delivered, to the postal address of 

Owner set out in the records at the LTO, and in the case of the City addressed: 

 

To:  City of Port Coquitlam, Corporate Officer 

   2580 Shaughnessy Street, 

 Port Coquitlam, British Columbia V3C 2A8    

 

And to: the Owner: 

__________________ 

   __________________ 

   __________________ 
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__________________ 

 

or to the most recent postal address provided in a written notice given by each of the 

parties to the other or recorded on title at the LTO. Any notice which is delivered is to be 

considered to have been given on the first day after it is dispatched for delivery. 

 

9.9 Enuring Effect - This Agreement will extend to and be binding upon and enure to the 

benefit of the parties hereto and their respective successors and permitted assigns. 

 

9.10 Severability - If any provision of this Agreement is found to be invalid or unenforceable 

such provision or any part thereof will be severed from this Agreement and the resultant 

remainder of this Agreement will remain in full force and effect. 

 

9.11 Waiver - All remedies of the City will be cumulative and may be exercised by the City in 

any order or concurrently in case of any breach and each remedy may be exercised any 

number of times with respect to each breach. Waiver of or delay in the City exercising 

any or all remedies will not prevent the later exercise of any remedy for the same breach 

of any similar or different breach. 

 

9.12 Sole Agreement - This Agreement, and any documents signed by the Owners 

contemplated by this Agreement, represent the whole agreement between the City and the 

Owner respecting the use and occupation of the Housing Units, and there are no 

warranties, representations, conditions or collateral agreements made by the City except 

as set forth in this Agreement. 

 

9.13 Further Assurance - Upon request by the City the Owner will forthwith do such acts and 

execute such documents as may be reasonably necessary in the opinion of the City to 

give effect to this Agreement. 

 

9.14 Covenant Runs with the Lands - This Agreement burdens and runs with the Lands and 

every parcel into which it is Subdivided. All of the covenants and agreements contained 

in this Agreement are made by the Owner for itself, its personal administrators, 

successors and assigns, and all persons who after the date of this Agreement, acquire an 

Interest in the Lands.  

 

9.15 Limitation on Owner’s Obligations - The Owner is only liable for breaches of this 

Agreement that occur while the Owner is the registered owner of the Lands. 

 

9.16 Equitable Remedies - The Owner acknowledges and agrees that damages would be an 

inadequate remedy for the City for breach of this Agreement and that the public interest 

strongly favours specific performance, injunctive relief (mandatory or otherwise), or 

other equitable relief, as the only adequate remedy for a default under this Agreement. 
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9.17 No Joint Venture - Nothing in this Agreement will constitute the Owner as the agent, 

joint venture, or partner of the City or give the Owner any authority to bind the City in 

any way. 

 

9.18 Applicable Law - Unless the context otherwise requires, the laws of British Columbia 

will apply to this Agreement and all statutes referred to herein are enactments of the 

Province of British Columbia. 

 

9.19 Deed and Contract - By executing and delivering this Agreement the Owner intends to 

create both a contract and a deed executed and delivered under seal. 

 

9.20 Real Estate Services Act – For greater certainty, nothing in this Agreement prevents the 

Owner from retaining a real estate service provider licensed under the Real Estate 

Services Act in respect of an Apartment Unit. 

 

ARTICLE 10 

PRIORITY AGREEMENT 

10.1 The Bank Charges - The parties acknowledge and agree that the Chargeholder is the 

holder of a mortgage encumbering the Lands which was registered in the LTO under 

number __________________ and an Assignment of Rents which was registered in the 

LTO under number _____________________ (collectively, the “Bank Charges”). 

10.2 Priority Agreement - The Chargeholder, being the holder of the Bank Charges, by signing 

the Form C General Instrument attached hereto as Part I, in consideration of the payment 

of Ten Dollars ($10.00) and other good and valuable consideration (the receipt and 

sufficiency of which is hereby acknowledged and agreed to by the Chargeholder)  hereby 

consents to the granting of this Agreement including the Housing Agreement and Section 

219 Covenant, and subject to section 9.20 above, hereby covenants that this Agreement 

shall bind the Chargeholder with respect to the Lands and shall rank in priority upon the 

Lands over the Bank Charges as if the Agreement had been registered prior to the Bank 

Charges and prior to the advance of any monies pursuant to the Bank Charges. The grant 

of priority is irrevocable, unqualified and without reservation or limitation. 

 

IN WITNESS WHEREOF, the parties hereby affixed their signatures on the day and year first 

above written. 

THE CORPORATION OF 

THE CITY OF PORT COQUITLAM by its 

authorized signatories: 
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Mayor: 

 

      

Corporate Officer: 

 

 

_____________________________________ 

 

___________________________________, by its 

authorized signatories: 

 

      

 

      

 

___________________________________, by its 

authorized signatories: 
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APPENDIX 1 

 

STATUTORY DECLARATION 

 

IN THE MATTER OF A 

HOUSING AGREEMENT BETWEEN 

THE CITY OF PORT COQUITLAM 

AND 

_____________________________ 

 

(the “Housing Agreement”) 

  

 

TO WITNESS: 

 

 

I, __________________________ of ________________________________, British Columbia,  

 [Print name] [Address] 

 

DO SOLEMNLY DECLARE THAT: 

 

1. This declaration is made with respect to the Dwelling municipally described as 

__________________________________, Port Coquitlam, British Columbia and legally 

described as PID: _________________________________________________________ 

(the “Unit”). 

 

2. I am [initial one of the following] the occupier of the Unit and have reached the age of 55 

or older, and make this declaration to the best of my personal knowledge and believe the 

statements in this declaration are true. 

 

3. This declaration is made pursuant to the Housing Agreement registered against title to the 

Unit (the “Housing Agreement”). 

 

4. I have received and reviewed a copy of the Housing Agreement and acknowledge that the 

terms and definitions in the Housing Agreement also apply to this declaration. 

 

5. The names of all persons in my household who occupy the Unit are as follows and each has 

reached the age of 55 or older: 

_________________________________________________________________________

_________________________________________________________________________

_________________________________________________________________________

_________________________________________________________________________

_________________________________________________________________________ 

[Insert names and addresses of all occupants of Unit] 
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6. I agree to comply with the Owner’s obligations under the Housing Agreement and other 

charges in favour of the City registered in the Land Title Office against the Unit for so long 

as I am an Owner or occupier of the Unit. 

 

7. I make this solemn declaration, conscientiously believing it to be true and knowing that it is 

of the same force and effect as if made under oath and pursuant to the Canada Evidence 

Act. 

 

DECLARED BEFORE ME AT ) 

     THIS ) 

  DAY OF   , 20 ) 

     ) 

     ) 

     )         

Print name:    ) DECLARANT 

A commissioner of oaths for the ) 

the Province of British Columbia ) 

[Affix Commissioner’s stamp or seal ) 

     ) 

     ) 

     ) 

 

NOTE: A false declaration may result in a fine of up to $2000.00, up to six months’ 

imprisonment, or both. 
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SCHEDULE 5 TO PURCHASE AND SALE AGREEMENT  

 

RESTAURANT RESTRICTIVE COVENANT 

 
 

This page intentionally blank – Terms of Instrument Start on Next Page
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TERMS OF INSTRUMENT – PART 2 

SECTION 219 COVENANT 

THIS AGREEMENT dated for reference the ____ day of____________, 201_  

 

BETWEEN: 

_______________________ 

_______________________ 

_______________________ 

(the “Owner”) 

AND: 

CITY OF PORT COQUITLAM, a municipality incorporated under 

the Local Government Act, RSBC 2015, c. 1 and having its office 

at 2580 Shaughnessy Street, Port Coquitlam, BC  V3C 2A8 

(the “City”) 

WHEREAS: 

A. The Owner is the registered owner in fee simple of PID: ________, Lot ___, 

______________, Plan _______ (the “Lands”); 

B. The Owner has entered into a Purchase and Sale Agreement with the City dated for 

reference December 22, 2016 to purchase the Lands herein defined;   

C. Under the terms of the Purchase and Sale Agreement, the Owner is required to enter into 

this Section 219 Covenant to ensure there is a restaurant on the Lands herein defined and 

that it is open to the public; and 

D. Section 219 of the Land Title Act, RSBC 1996, c. permits a covenant of a negative or 

positive nature to be registered against the title to the land subject to the covenant and is 

enforceable against the covenantor and the successors in title of the covenantor even if 

the covenant is not annexed to land owned by the covenantee; 

 

NOW THEREFORE in consideration of the sum of one dollar ($1.00) now paid by the City to 

the Owner (the receipt and sufficiency whereof the Owners hereby acknowledge) the Owners 

grant to the City this Covenant pursuant to S. 219 of the Land Title Act on the terms and 

conditions herein. 
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1. The Owner covenants and agrees that: 

(a) it shall design and build a restaurant (the “Restaurant”) on the Lands;  

(b) the Restaurant shall be built in accordance with all municipal bylaws and other 

applicable enactments on or before the date the City grants an occupancy permit for 

a building on the Lands; 

(c) upon completion of construction of the Restaurant in accordance with subsection 

1(b), the Restaurant will be open to the public except, where the Owner is acting 

reasonably, in respect of private function that may be held in the Restaurant from 

time to time. 

2. The Owner shall comply with all requirements of this Agreement at its own cost and 

expense. 

3. The Owner covenants and agrees to obtain and keep in force insurance for covering the 

City and the Owner (without any rights of cross-claim or subrogation against the City) 

against claims for personal injury, death or property damage arising out of any use or 

enjoyment of , property damage or third party or public liability claims arising from any 

accident or occurrence in respect of the Restaurant or this Agreement in an amount of not 

less than $5,000,000.00 and in form and substance acceptable to the City which amount 

may be increased during the term of this Agreement at the request of the City exercising 

its reasonable discretion. 

4. The Owner hereby agrees to indemnify, release and save harmless the City and its elected 

officials, servants, employees and agents (the “City Personnel”) from and against all 

damages, losses, costs, actions, causes of action, claims, demands, builders liens, 

liabilities, expenses, indirect or consequential damages (including loss of use and 

damages arising out of delays) which may arise or accrue: 

(a) by reason of any negligent act or omission or willful misconduct of the Owner in 

connection with the exercise of any of the rights, obligations or responsibilities of 

the Owner under this Agreement; 

(b) by reason of any default in the due observance and performance of the obligations 

or responsibilities of the Owner under this Agreement; or 

(c) that arise out of, or would not have been incurred but for the provisions of this 

Agreement. 

This release and indemnity will survive termination of this Agreement and this release 

and indemnity constitutes an integral part of the charge granted hereby. 

5. The Owner hereby further acknowledges, agrees and covenants with the City pursuant to 

Section 219 of the Land Title Act as follows: 
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(a) the City or City Personnel are authorized to enter the Lands to inspect the Lands 

and any work undertaken thereon with respect to the covenants contained herein; 

(b) if the Owner Owners in the observance and performance of any obligations set out 

in Paragraph 1 of this Agreement and such Owner is not remedied within thirty (30) 

days after the City has given notice to the Owner specifying the Owner and 

requesting that it be cured, the City may remedy the Owner and seek 

reimbursement from the Owner for all of its costs incurred and, until paid, the costs 

shall form a charge against the Lands that are subject to this Agreement; and 

(c) the City may, but is not required to enforce the covenants contained herein by 

means of injunctive or other proceedings, and unless otherwise agreed, in the event 

of obtaining an order or otherwise securing the enforcement of the Owner’s 

covenants, the City’s costs of obtaining any relief it deems reasonably necessary to 

enforce such covenants against the Owner shall be collectible from the Owner by 

the City on a solicitor and client basis and, until paid, shall form a charge against 

the Lands that are subject to this Agreement. 

6. The rights given to the City by this Agreement are permissive only and nothing in this 

Agreement imposes any legal duty of any kind on the City to anyone, or obliges the City 

to enforce this Agreement, to perform any act or to incur any expense in respect of this 

Agreement, except that nothing in this section shall affect the contractual rights and 

obligations of the parties hereto under this Agreement. 

7. This Agreement shall restrict use of the Land in the manner provided herein 

notwithstanding any right or permission to the contrary contained in any bylaw of the 

City. 

8. This Agreement does not 

(a) affect or limit the discretion, rights or powers of the City under any enactment (as 

defined in the Interpretation Act, on the reference date of this Agreement) or at 

common law, including in relation to the use or subdivision of the Land; 

(b) affect or limit any enactment relating to the use or subdivision of the Land, or 

(c) relieve the Owner from complying with any enactment, including in relation to the 

use or subdivision of the Land,  

and the Owner covenants and agrees to comply with all such enactments with respect to 

the Land. 

9. Every obligation and covenant of the Owner in this Agreement constitutes both a 

contractual obligation and a covenant granted under s.219 of the Land Title Act in respect 

of the Land and this Agreement burdens the Land and runs with it and binds the 

successors in title to the Land.  This Agreement burdens and charges all of the Land and 

any parcel into which the Land is subdivided by any means and any parcel into which the 

Land is consolidated. 
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10. An alleged waiver of any breach of this Agreement is effective only if it is an express 

waiver in writing of the breach in respect of which the waiver is asserted.  A waiver of a 

breach of this Agreement does not operate as a waiver of any other breach of this 

Agreement. 

11. If any part of this Agreement is held to be invalid, illegal or unenforceable by a court 

having the jurisdiction to do so, that part is to be considered to have been severed from 

the rest of this Agreement and the rest of this Agreement remains in force unaffected by 

that holding or by the severance of that part. 

12. This Agreement binds the parties to it and their respective successors, heirs, executors 

and administrators. 

13. The parties hereto shall execute and do all such further deeds, acts, things and assurances 

that may be reasonably required to carry out the intent of this Agreement. 

14. Time is of the essence of this Agreement.   

15. This Agreement is not intended to create a partnership, joint venture, or agency between 

the Owner and the City. 

16. Any notice or other communication required or contemplated to be given or made by any 

provision of this Agreement must be given or made in writing and delivered personally 

(and if so must be deemed to be received when delivered if delivered on a business day 

prior to 4 p.m. and otherwise on the next business day) so long as the notice is addressed 

as follows:  

(a) If to the Owner  

_________________ 

_________________ 

(b) If to the City  

City of Port Coquitlam 

2580 Shaughnessy Street 

Port Coquitlam, BC  V3C 2A80 

Attention: Corporate Officer 

or to such other address to which a party hereto from time to time notifies the other 

parties in writing. 

17. By executing and delivering this Agreement each of the parties intends to create both a 

contract and a deed executed and delivered under seal. 
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As evidence of their agreement to be bound by the terms of this instrument, the parties each have 

executed and delivered this Agreement under seal by executing Part 1 of the Land Title Act 

Form C to which this Agreement is attached and which forms part of this Agreement. 
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PRIORITY AGREEMENT 

BETWEEN: 

CITY OF PORT COQUITLAM, a municipality incorporated 

under the Local Government Act, RSBC 2015, c. 1 and having its 

office at 2580 Shaughnessy Street, Port Coquitlam, BC  V3C 2A8 

(the "City") 

AND: 

_________________________ 

_________________________ 

 (the "Mortgagee") 

WHEREAS: 

A. _______________ (the "Owner") is the owner of that parcel of land and premises located 

in the City of Port Coquitlam and legally described as PID: ________, Lot ___, 

________________, Plan _______ (the "Land"); 

 

B. The Owner (or predecessor in title) granted the Mortgagee a mortgage which is registered 

against the title to the Land in the Vancouver/New Westminster Land Title Office under 

number _____________ (the "Prior Charge"); 

 

C. On the ____ day of ________, 2017 the Owner granted the City a Section 219 Covenant 

which is registered against the title to the Land in the Vancouver/New Westminster Land 

Title Office under number ______________, or which will be registered concurrently 

with this Agreement (the "Subsequent Charge"); 

 

NOW THEREFORE in consideration of the sum of One ($1.00) Dollar now paid by the City to the 

Mortgagee, the receipt and sufficiency of which are hereby acknowledged, the Mortgagee does 

hereby grant to the City priority over the Prior Charge and the Mortgagee hereby covenants and 

agrees to subordinate and postpone all its right, title and interest in and to the Land with the intent 

and with the effect that the interest of the City shall rank ahead of the Prior Charge as though the 

Subsequent Charge had been executed, delivered and registered in time prior to the registration of 

the Prior Charge. 

As evidence of its agreement to be bound by the terms of this instrument, the Mortgagee hereto has 

executed the Land Title Office Form C, which is attached hereto and forms part of this Agreement. 

END OF PAGE 
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SCHEDULE 6 TO PURCHASE AND SALE AGREEMENT   

 

FACILITY USE AGREEMENT 

 

THIS AGREEMENT dated for reference ___________________, 2017 affects: 

 

LEGAL DESCRIPTION OF PROPERTY SUBJECT TO THE AGREEMENT: 

 

Parcel Identifier: _______________________________________________________ 

 

(“Residential Lands”) 

 

AND IS BETWEEN: 

 

 

QUANTUM PROPERTIES MONTROSE INC., a corporation under the Business 

Corporations Act, SBC 2002, c. 57 and having offices at 100 – 32160 South Fraser way, 

Abbotsford, BC V2T 1W5 

 

 (“Developer”) 

 

AND: 

 

CORPORATION OF THE CITY OF PORT COQUITLAM, a municipal corporation 

under the Community Charter, SBC 2003, c. 26 and the Local Government Act, RSBC 

2015, c. 1 and having offices at 2580 Shaughnessy Street, Port Coquitlam, British 

Columbia, V3C 2A8 

 

 (“City”) 

 

 

GIVEN THAT: 

 

A. The Developer is or will become the registered owner of the Residential Lands 

pursuant to a Purchase and Sale Agreement dated for referenced December 22, 

2016; 

B. The Developer has or will have applied to the City for rezoning of the Residential 

Lands to permit the construction of a multiple unit residential development 

comprising multiple building; 

C. The City has entered into a Design Build Agreement dated for reference December 

22, 2016, with a third party to design and build fitness, swimming and other 

recreation facilities (collectively the “Fitness Facilities”) on lands owned by the 

City that are adjacent to the Residential Lands; 
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D. The Owner and the City wish to enter into this Agreement to permit every resident 

(a “Resident”) of a dwelling unit on the Residential Lands to use the Fitness 

Facilities without paying a user fee for a period of five years from the later of (a) 

the date the City issues an occupancy permit for the building in which the dwelling 

unit is located, and (b) the date the City issues an occupancy permit for the Fitness 

Facilities;  

In consideration of good and valuable consideration (the receipt and sufficiency of which is 

acknowledged by both parties), and in consideration of the promises exchanged below, the 

Developer and the City covenant and agree as follows: 

 

1. GRANT OF USER PERMIT 

 

The City hereby grants to every Resident the right and license to use the Fitness Facilities in 

accordance with annual membership privileges without paying a user fee for a period of five 

years from the later of (a) the date the City issues an occupancy permit for the building in which 

the dwelling unit is located, and (b) the date the City issues an occupancy permit for the Fitness 

Facilities. This right and license is subject to the City’s rules, regulations and sanctions that 

apply to every other user of the Fitness Facilities.  

 

2. NOTICES 

 

Any notice hereunder shall be given either by personal delivery or by mail to the address above 

listed. 

 

3. NO LEASE 

 

The parties hereto acknowledge and agree that this Agreement is a license and is not a lease. 

Nothing herein contained shall be deemed or construed by the parties or by any third party as 

creating the relationship of landlord and tenant between the parties. 

 

4. NO PARTNERSHIP 

 

Nothing herein contained shall be deemed or construed by the parties or by any third party as 

creating the relationship of principal and agent nor of partnership nor of joint venture between 

the parties. 

 

5. NON-ASSIGNABILITY 

 

This Agreement and the rights provided herein shall be non-assignable by a Resident to a third 

party who is not a resident of a dwelling unit on the Residential Lands. . 
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6. EXECUTION IN COUNTERPARTS AND BY FACSIMILE/EMAIL 

 

This Agreement may be executed and delivered in counterparts and by facsimile transmission or 

portable document format (PDF) transmission or other electronic means and, if so executed and 

transmitted, then this Agreement shall be as effective as if the parties had delivered one single 

executed original Agreement. 

 

IN WITNESS WHEREOF the parties have executed this Agreement as of the date first above 

written. 

 

THE CORPORATION OF 

THE CITY OF PORT COQUITLAM by its 

authorized signatories: 

 

      

Mayor: 

 

      

Corporate Officer: 

 

 

QUANTUM PROPERTIES MONTROSE INC., by its 

authorized signatories: 

 

      

 

      

 

 

 

 

 

END OF DOCUMENT 
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SCHEDULE 7 TO PURCHASE AND SALE AGREEMENT  

TERMS OF INSTRUMENT 

OPTION TO PURCHASE 

 

THIS OPTION TO PURCHASE dated for reference the   day of            , 2017 

 

BETWEEN: 

QUANTUM PROPERTIES MONTROSE INC., a corporation under the Business 

Corporations Act, SBC 2002, c. 57 and having offices at 100 – 32160 South Fraser way, 

Abbotsford, BC V2T 1W5 

  

(the “Grantor”) 

AND: 

CORPORATION OF THE CITY OF PORT COQUITLAM, a municipal corporation 

under the Community Charter, SBC 2003, c. 26 and the Local Government Act, RSBC 

2015, c. 1 and having offices at 2580 Shaughnessy Street, Port Coquitlam, British 

Columbia, V3C 2A8 

 

(the “City”) 

WHEREAS: 

A. The Grantor is the registered owner in fee simple of the certain parcels and tracts of land 

described in Appendix A (the “Property”); 

B. The Grantor agreed to purchase the Property from the City pursuant to an Agreement of 

Purchase and Sale dated for reference December 22, 2016 (the “Sale Agreement”) which 

Sale Agreement included section 1.1(l) and 3.2(e) that the City could repurchase each of 

Precinct Parcel A, Precinct Parcel B or Precinct Parcel C, each for eighty (80) per cent of the 

pro rata Purchase Price under the Sale Agreement if the Grantor fails to complete 

construction of the footings for the buildings described in the Development Concept 

(defined in the Sale Agreement) by the following dates: 
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(i) Precinct Parcel C: the day that is two years following the Closing Date; 

(ii) Precinct Parcel B: the day that is six years following the Closing Date; 

(iii) Precinct Parcel A: the day that is four years following the Closing Date, 

 

(where the Precinct Parcels are defined in the Sale Agreement) and that the City will 

discharge the Option Agreement from the title to a Precinct Parcel promptly after the 

completion of the footings for the building to be constructed on the parcel; 

 

C. The Grantor has agreed to grant to the City this Option to Purchase the Property on the terms 

and conditions hereinafter set forth to secure the Grantor’s compliance with the Sale 

Agreement; 

 

NOW THEREFORE THIS AGREEMENT WITNESSES that in consideration of the promises, 

covenants and agreements hereinafter set forth, the parties hereto covenant, agree, represent and 

promise as follows: 

 

1. In consideration of TEN DOLLARS ($10.00) paid by the City to the Grantor, receipt of 

which is hereby acknowledged, and in further consideration of the City agreeing to sell 

the Property to the Grantor under the Sale Agreement, the Grantor grants to the City the 

irrevocable option to purchase the Property, including any improvements thereon (the 

“Option”) for eighty (80) per cent of the Purchase Price of the Property under the Sale 

Agreement, calculated pro rata for each parcel into which the Property is subdivided at 

the time of the exercise of the option  

 

(the “Option Price”) 

payable in accordance with section 4 of this Option Agreement. None of the monies paid 

for the granting of the Option shall be credited toward the Option Price. 

2. The Option may only be exercised by the City in the event that the Grantor fails to 

complete construction of the footings for the buildings described in the Development 

Concept (defined in the Sale Agreement) by any of the following dates: 

(a) Precinct Parcel C: the day that is two years following the Closing Date; 

(b) Precinct Parcel B: the day that is six years following the Closing Date; 

(c) Precinct Parcel A: the day that is four years following the Closing Date, 

where the Precinct Parcels and Closing Date are defined in the Sale Agreement. 
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3. The Option is exercisable by notice in writing delivered or mailed by registered mail, 

postage prepaid, to the Grantor in accordance with section 13 of this Option Agreement, 

prior to midnight December 31, 2023, after which time the Option shall be null and void, 

and the Grantor shall be entitled to retain the sum paid for the granting of the Option. 

 

4. Upon the exercise of the Option in the matter aforesaid, a binding Contract of Purchase 

and Sale shall arise between the City and the Grantor with respect to the Property, and the 

following shall be the terms of the Contract of Purchase and Sale: 

 

(a) the completion date shall be sixty (60) days after the exercise of the Option, unless 

on such day the appropriate Land Title Office is closed, in which case the sale shall 

be completed on the next following day when such office is open (the “Option 

Completion Date”); 

 

(b) the Option Price for the Property shall be paid on the Option Completion Date, 

subject to the usual real estate adjustments, calculated as of the Option Completion 

Date; 

 

(c) vacant possession shall be given on the Option Completion Date; 

 

(d) the following terms, which are free of all encumbrances, shall be included in the 

Option Price: all fixtures, including trade fixtures, and all improvements installed 

on or constructed on the Property; 

 

(e) the title of the Property shall be transferred free and clear of all encumbrances, 

except restrictive covenants, existing tenancies, reservations and exceptions in the 

original grant from the Crown, and easements in favour of utilities and public 

authorities; 

 

(f) the City shall be allowed forty-five (45) days from the date of the exercise of the 

Option to inspect the Property and examine the title of the Property, and if within 

the time any valid objection to title is made in writing which the Grantor shall be 

unable or unwilling to address or remove and which the City will not waive, this 

Option Agreement shall be null and void notwithstanding any intermediate acts or 

negotiations in respect of such objection, and the Grantor shall refund to the City 

the amount paid for the granting of the Option, without interest; 

 

(g) a conveyance pursuant to the Land Transfer Form Act, shall be executed by the 

Grantor and delivered in registrable form three working business days before the 

Option Completion Date; 

 

(h) the City will bear all costs of conveyance and, if applicable, any costs related to 

arranging a mortgage, and the Grantor will bear all costs of clearing title: 
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(i) the Property shall be at the risk of the Grantor until and including the day preceding 

the Option Completion Date and in the event of loss or damage to the same 

occurring before such time by reason of tempest, lighting, earthquake, flood of 

other act of God, fire, explosion, riot, civil commotion, insurrection of war, the City 

may at its Option cancel this Option Agreement and shall thereupon be entitled to 

the return of all funds paid to the Grantor. The Property shall be at risk of the City 

from and including the Option Completion Date; 

 

(j) if the Grantor has existing financial charges to be cleared from the title, the Grantor, 

while still required to clear such charges, may wait to pay and discharge same until 

immediately after receipt of the Option Price, but in this event, the City may pay 

the Option Price to a lawyer of notary in trust, on undertakings to pay and discharge 

the financial charges, and return the balance, if any, to the Grantor, In the event that 

the Grantor refuses to retain a lawyer of notary public to payout such 

encumbrances, the City’s lawyer shall be entitled to pay out such encumbrances 

from the Option Price; 

 

(k) there are no representations, warranties, collateral agreements or conditions relating 

to the Property except as specified herein; 

 

(l) if there are any improvements constructed on the Property, the City’s lawyer shall 

hold back an amount equal to 10% of the appraised value of the improvements as a 

holdback under the Builder’s Lien Act (the ‘Holdback”) until 55 days after 

issuance of an Occupancy Permit for the building and if any builders liens are 

registered against the Property, the City’s lawyer shall be entitled to pay the amount 

of such lien(s) from the Holdback or apply to pay the Holdback into court to secure 

a discharge of the lien(s), all without prejudice to any other rights the City may 

have under the Builder’s Lien Act or in law or equity; and 

 

(m) the Grantor covenants and agrees that it will, from and after the date of this Option 

Agreement to the Option Completion Date: 

 

(i) take all reasonable care to protect and safeguard the Property and operate 

and otherwise deal with the Property as a careful and prudent owner would 

do; 

 

(ii) observe and perform all of its obligations under all encumbrances and 

diligently enforce all of its rights and remedies under the encumbrances; and 

 

(iii) take or cause to be taken all proper steps and actions and corporate 

proceedings to enable the Grantor to vest a good and marketable title to the 

Property in the City free and clear of all liens, encumbrances, defects in title, 

equities or claims of every nature and kind except for permitted 

encumbrances and to enable the Grantor to carry out the sale of the Property 
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and to execute and deliver this Option Agreement as valid and binding 

obligations of the Grantor. 

 

5. Upon the completion of the purchase of the Property resulting from the City exercising 

the Option, the Grantor shall forfeit to the City the difference between the Option Price 

and the actual amounts paid by the Grantor for: 

 

(a) the Purchase Price paid for the Property under the Sales Agreement; and 

 

(b) the costs of any improvements on the Property installed or constructed by the 

Grantor on the Property, 

as unliquidated damages, without prejudice to any other remedies available to the City in 

law or in equity. 

6. The City will upon receipt from the Grantor of a discharge of the Option in registrable 

form execute and deliver to the Grantor the said discharge from a parcel of land if: 

 

(a) the Option is not exercised by the date set out in section 3 of this Option 

Agreement; or 

 

(b) the Grantor has fulfilled the conditions set out in section 2 of this Option 

Agreement in respect of that parcel. 

 

The preparation of the said discharge and its registration in the Land Title Office will be 

at the sole cost of the Grantor. 

7. The parties acknowledge that the City may, in its uncontrolled discretion, elect not to 

exercise the Option for any reason. 

 

8. The Option is not assignable by the City. 

 

9. Time shall be of the essence of the Agreement and the Contract of Purchase and Sale 

constituted by the exercise of the Option. 

 

10. Any tender of documents or money may be made upon the parties hereto at their 

respective addresses set forth herein or upon their solicitors and any money may be 

tendered by certified cheque, bank draft, or solicitors trust cheque. 

 

11. There are no representations, warranties, guarantees, covenants or conditions other than 

those contained herein, all of which shall survive and not merge with and deeds or 

agreements delivered in connections with the completion of this transaction. 
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12. Any notice or other writing required of permitted to be given hereunder or for the 

purposes hereof to any parties shall be sufficiently given if delivered by hand, or if sent 

by registered mail, or if transmitted by facsimile to such party at such part’s address as 

said above, or at such other address or addresses as the party to whom such notice or 

other writing is to be given shall have last notified the party giving the same in the 

manner provided in this section. Any notice delivered by registered mail shall be deemed 

to have been received three days after posting in any post office in Canada. 

 

13. The Grantor will exercise and do all such act, deeds, things, and assurances as may be 

requisite in the option of the City, or the City’s solicitors, for more perfectly and 

absolutely transferring, assuring to and vesting in the City title to the Property, in 

accordance with the terms of this Option Agreement. 

 

14. Each of the parties to this Option Agreement shall bear their own legal fees. The City will 

be responsible for the costs of preparation of the closing Documents and for the land 

registration fees in connection with the registration of the Transfer. The Grantor will be 

responsible for all costs associated with clearing title of financial charges. 

 

15. This Option Agreement and all other documents and instruments entered into connection 

herewith shall be governed by and interpreted in accordance with the laws of the Province 

of British Columbia from time to time and the parties irrevocably attorn and submit to the 

exclusive jurisdiction of the Courts of the Province of British Columbia. 

 

16. This Option Agreement shall enure to the benefit of and be binding on the parties hereto 

and their respective successors and assigns and successor in title. 

 

17. AND IT IS EXPRESSLY AGREED between the parties hereto that all grants, covenants, 

provisos and agreements, rights, powers, privileges and liabilities obtained herein shall be 

read and held as made by and with, granted to and imposed upon, the respective parties 

hereto, and their respective heirs, executors, administrators, successor and assigns, the 

same as if the words heirs, executors, administrators, successors and assigns had been 

inscribed in all proper and necessary places: And wherever the singular or masculine is 

used herein, the same shall be construed as meaning the plural of feminine or the body 

politic of corporate where the context or the parties hereto so require, and where a party is 

more than one person, all covenants shall be deemed to be joint and several. 

 

18. This Option Agreement may be altered or amended only by an agreement in writing 

signed by the parties.  The Option Completion Date may be changed by the parties 

through their respective solicitors upon instructions to their solicitors as evidenced after 

in writing by their solicitors.  Instructions to the City’s solicitors as to changes to the 

Option Completion Date and other administrative matters may be made on behalf of the 

City by the Corporate Officer. 

 

19. Each of the parties hereto shall, with reasonable diligence, do all such things and provide 

all such reasonable assurances as may be required to consummate the transactions 
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contemplated and each such party shall provide such further documents or instruments 

required by the other party as may reasonably be necessary or desirable to give effect to 

the terms and purpose of this Option Agreement and carry out its provisions, before or 

after the Option Completion Date. 

 

20. Nothing contained or implied in this Option Agreement shall fetter in any way the 

discretion of the City or the Council of the City.  Further, nothing contained or implied in 

this Option Agreement shall derogate from the obligation of the Purchasers under any 

other agreement with the City or, if the City so elects, prejudice or affect the City’s rights, 

powers, duties or obligation in the exercise of its functions pursuant to the Community 

Charter or the Local Government Act, as amended or replaced from time to time, or act to 

fetter or otherwise affect the City’s discretion, and the rights, powers, duties and 

obligations of the City under all public and private statutes, by-laws, orders and 

regulations, which may be, if the City so elects, fully and effectively exercised in relation 

to the Property. 

 

21. No waiver of any of the provisions of this Option Agreement shall be deemed to or shall 

constitute a waiver of any other provisions (whether or not similar) nor shall such waiver 

constitute a continuing waiver unless otherwise expressly provided. 

 

22. Any reference in this Option Agreement to any statute or any section of it shall, unless 

otherwise expressly stated, be deemed to be a reference to such statute or Article as 

amended, restated or re-enacted from time to time. 

 

23. The headings appearing in this Option Agreement have been inserted for reference and as 

a matter of convenience and in no way define, limit or enlarge the scope or meaning of 

this Option Agreement or any provision of it. 

 

24. In the event that any provision of this Option Agreement or portion of it should be illegal, 

invalid or unenforceable in respect of any applicable law, the validity, legality and 

enforceability of the remainder of this Option Agreement shall not be affected or 

impaired. 

 

25. Wherever the singular or masculine or neuter is used in this Option Agreement, the same 

shall be construed as meaning the plural, the feminine or body corporate where the 

context or the parties so requires. 

 

26. This Option Agreement may be executed in counterpart with the same effect as if both 

Parties had signed the same document. Each counterpart shall be deemed to be an 

original. All counterparts shall be construed together and shall constitute one and the 

same Agreement. 

 

97



91 

 

{00388158; 1 } 

 

IN WITNESS WHEREOF the individual signatories have affixed their hands and seals and the 

execution by any corporate entity hereto has been attested by its duly authorized officers as of 

the day and year first above written. 
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APPENDIX A TO OPTION AGREEMENT  

 

THE LANDS 

 

2428 Mary Hill Road 

Parcel Identifier: 000-545-481 

Legal Description: 

LOT 5 EXCEPT: PART BYLAW 6287, BLOCK "B" DISTRICT LOT 289 GROUP 1 NEW WESTMINSTER 

DISTRICT PLAN 1954 

Parcel Identifier: 000-545-490 

Legal Description: 

LOT 6 EXCEPT: PART BYLAW 6287, BLOCK "B" DISTRICT LOT 289 GROUP 1 NEW WESTMINSTER 

DISTRICT PLAN 1954 

 

2420 Mary Hill Road 

Parcel Identifier: 012-424-846 

Legal Description: 

LOT 8 EXCEPT: WEST 10.5 FEET (PLAN WITH BYLAW FILED 6287), BLOCK "B" DISTRICT LOT 289 

GROUP 1 NEW WESTMINSTER DISTRICT 

PLAN 1954 

 
Parcel Identifier: 012-424-838 

Legal Description: 

LOT 7 EXCEPT: WEST 10.5 FEET (PLAN WITH BYLAW FILED 6287), 

BLOCK "B" DISTRICT LOT 289 GROUP 1 NEW WESTMINSTER DISTRICT 

PLAN 1954 

 
2390 Mary Hill Road 

Parcel Identifier: 002-113-023 

Legal Description: 

LOT 1 EXCEPT: PART DEDICATED ROAD ON PLAN 80566; 

BLOCK "C" DISTRICT LOT 289 GROUP 1 NEW WESTMINSTER DISTRICT 

PLAN 1954 

 

2384 Mary Hill Road 

Parcel Identifier: 005-110-581 

Legal Description: 
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LOT 2 EXCEPT: PARTS ON PLAN WITH BYLAW FILED 6287, 

BLOCK "C" DISTRICT LOT 289 GROUP 1 NEW WESTMINSTER DISTRICT 

PLAN 1954 

2382 Mary Hill Road 

Parcel Identifier: 002-932-202 

Legal Description: 

LOT 4 EXCEPT: PART ON PLAN 37752; BLOCK "C" DISTRICT LOT 289 GROUP 1 NEW 

WESTMINSTER DISTRICT PLAN 1954 

 

Parcel Identifier: 002-932-130 

Legal Description: 

LOT 3 EXCEPT: PART ON PLAN WITH BY-LAW FILED 6287; BLOCK "C" DISTRICT LOT 289 GROUP 1 

NEW WESTMINSTER DISTRICT PLAN 1954 

 
2380 Mary Hill Road 

Parcel Identifier: 012-430-706 

Legal Description: 

LOT 1 EXCEPT: THE WESTERLY 10.5 FEET; DISTRICT LOT 289 GROUP 1 

NEW WESTMINSTER DISTRICT PLAN 1959 

 
2170 Kelly Ave 

Parcel Identifier: 008-501-921 

Legal Description: 

LOT 105 DISTRICT LOT 289 GROUP 1 NEW WESTMINSTER DISTRICT PLAN 37752 
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The Canadian Construction Documents Committee (CCDC) is a national joint committee responsible for 

the development, production and review of standard Canadian construction contracts, forms and guides. 

Formed in 1974 the CCDC is made up of volunteer representatives from: 

 

Public-Sector Owners 

Private-Sector Owners 

*The Association of Consulting Engineering Companies-Canada 

*The Canadian Construction Association 

*Construction Specifications Canada 

*The Royal Architectural Institute of Canada 

 

*Committee policy and procedures are directed and approved by the four constituent national 

organizations. 

 

This document has also been endorsed by the Canadian Design-Build Institute. 

 

 

 

 

 

 

Comments and inquiries should be directed to: 

Canadian Construction Documents Committee 

1900-275 Slater Street 

Ottawa, ON 

K1P 5H9 

613 236-9455 

info@ccdc.org 

ccdc.org 

 

 

CCDC guides are products of a consensus-building process aimed at balancing the interests of all parties 

on the construction project. They reflect recommended industry practices. Readers are cautioned that 

CCDC guides do not deal with any specific fact situation or circumstance. CCDC guides do not constitute 

legal or other professional advice. The CCDC and its constituent member organizations do not accept any 

responsibility or liability for loss or damage which may be suffered as a result of the use and 

interpretation of these guides. 

 

CCDC Copyright 2013 
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AGREEMENT BETWEEN OWNER AND DESIGN-BUILDER 
For use when a stipulated price is the basis of payment. 
 
This Agreement made on the   day of     in the year    . 
 
by and between the parties:  
 
 
 
 

hereinafter called the "Owner" 
and 
 
 
 
 

hereinafter called the "Design-Builder" 
 
The Owner and the Design-Builder agree as follows: 

ARTICLE A-1 DESIGN SERVICES AND THE WORK 

The Design-Builder shall: 

1.1 provide the Design Services, and 

1.2 perform the Work for             
 

 
 
 
____________________________________________________________________________________________ 

insert above the name of the Work 

 
located at ______________________________________________________________________________________ 
 
 
 
 

insert above the Place of the Work 

 
for which the Agreement has been signed by the parties, and for which _____________________________________ 
 
 
 
_______________________________________________________________________________________________ 

insert above the name of the Consultant 

is acting as, and is hereinafter called, the "Consultant", and for which 
 
 
 
_______________________________________________________________________________________________ 

insert above the name of the Payment Certifier 

is acting as, and is hereinafter called the Payment Certifier, and for which 
 
 
 
_______________________________________________________________________________________________ 
 insert above the name of the Owner’s Advisor 

is acting as, and is hereinafter called the Owner’s Advisor*,  
(*Strike out if none appointed ) 
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1.3 subject to adjustment in Contract Time as provided for in the Contract Documents, attain Substantial Performance of 

the Work by the ________ day of _________________________ in the year ________ . 

ARTICLE A-2  AGREEMENTS AND AMENDMENTS 

2.1 This Contract supersedes all prior negotiations, representations or agreements, either written or oral, including bidding 
documents that are not expressly listed in Article A-3 of the Agreement – CONTRACT DOCUMENTS. 

2.2 This Contract may be amended only as provided for in the Contract Documents. 

ARTICLE A-3  CONTRACT DOCUMENTS 

3.1 The following are the Contract Documents referred to in Article A-1 of the Agreement – DESIGN SERVICES AND 
THE WORK: 
- Agreement Between Owner and Design-Builder 
- Definitions in this Contract 
- General Conditions of this Contract 
- Owner's Statement of Requirements, consisting of the following (list those written requirements and information constituting 

those documents intended to comprise the Owner’s Statement of Requirements): 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

- Construction Documents 

 * 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
* (Insert here, attaching additional pages if required, a list identifying all other Contract Documents, e.g. Supplementary Conditions; 

Proposals; Specifications (giving a list of contents with section numbers and titles, number of pages, date and revision date(s), if any); 
Drawings (giving drawing number, title, date, revision date or mark); Addenda (giving title, number, date). 
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ARTICLE A-4  CONTRACT PRICE 

4.1 The Contract Price, which excludes Value Added Taxes, is: 
 

 
__________________________________________________________________/100 dollars $ _________________ 

4.2 Value Added Taxes (of ____________ %) payable by the Owner to the Design-Builder are: 
 

 
__________________________________________________________________/100 dollars $ _________________ 

4.3 Total amount payable by the Owner to the Design-Builder is: 
 

 
__________________________________________________________________/100 dollars $ _________________ 

4.4 These amounts shall be subject to adjustments as provided in the Contract Documents. 

4.5 Amounts are in Canadian funds. 

ARTICLE A-5  PAYMENT 

5.1 Subject to provisions of the Contract Documents, and in accordance with legislation and statutory regulations 
respecting holdback percentages and, where such legislation or regulations do not exist or apply, subject to a holdback 

of ______________________________________________________________ percent  ( _____ %), the Owner shall: 

.1 make progress payments to the Design-Builder on account of the Contract Price when due in the amount certified 
by the Payment Certifier, together with such Value Added Taxes as may be applicable to such payment, and 

.2 upon Substantial Performance of the Work, pay to the Design-Builder the unpaid balance of the holdback amount 
when due, together with such Value Added Taxes as may be applicable to such payment, and 

.3 upon the issuance of the final certificate for payment, pay to the Design-Builder the unpaid balance of the 
Contract Price when due, together with such Value Added Taxes as may be applicable to such payment. 

5.2 In the event of loss or damage occurring where payment becomes due under the property and boiler and machinery 
insurance policies, payments shall be made to the Design-Builder in accordance with the provisions of GC 11.1 – 
INSURANCE. 

5.3 Interest 
.1 Should either party fail to make payments as they become due under the terms of the Contract or in an award by 

arbitration or court, interest at the following rates on such unpaid amounts shall also become due and payable 
until payment: 
(1) 2% per annum above the prime rate for the first 60 days. 
(2) 4% per annum above the prime rate after the first 60 days. 

Such interest shall be compounded on a monthly basis.  The prime rate shall be the rate of interest quoted by 
 
 
 
___________________________________________________________________________________________ 

(Insert name of chartered lending institution whose prime rate is to be used) 

for prime business loans as it may change from time to time.   

.2 Interest shall apply at the rate and in the manner prescribed by paragraph 5.3.1 of this Article on the settlement 
amount of claims in dispute that are resolved either pursuant to Part 8 of the General Conditions – DISPUTE 
RESOLUTION or otherwise, from the date on which the amount would have been due and payable under the 
Contract, had it not been in dispute, until the date it is paid. 

ARTICLE A-6  RECEIPT OF AND ADDRESSES FOR NOTICES IN WRITING 

6.1 Notices in Writing will be addressed to the recipient at the address set out below.   

6.2 The delivery of a Notice in Writing will be by hand, by courier, by prepaid first class mail, by facsimile or other form 
of electronic communication during the transmission of which no indication of failure of receipt is communicated to 
the sender.   
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6.3 A Notice in Writing delivered by one party in accordance with this Contract will be deemed to have been received by 
the other party on the date of delivery if delivered by hand or courier, or if sent by mail it shall be deemed to have 
been received five calendar days after the date on which it was mailed, provided that if either such day is not a 
Working Day, then the Notice in Writing shall be deemed to have been received on the Working Day next following 
such day.   

6.4 A Notice in Writing sent by facsimile or other form of electronic communication shall be deemed to have been 
received on the date of its transmission provided that if such day is not a Working Day or if it is received after the end 
of normal business hours on the date of its transmission at the place of receipt, then it shall be deemed to have been 
received at the opening of business at the place of receipt on the first Working Day next following the transmission. 

6.5 An address for a party may be changed by Notice in Writing to the other party setting out the new address in 
accordance with this Article. 

Owner 

____________________________________________________________________________________ 
name of Owner* 

____________________________________________________________________________________ 
Address 

_____________________________________  _____________________________________ 
facsimile number email address

Design-Builder 

____________________________________________________________________________________ 
 name of Design-Builder* 

____________________________________________________________________________________ 
Address 

_____________________________________  _____________________________________ 
facsimile number email address

Owner’s Advisor** 

___________________________________________________________________________________ 
_name of Owner’s Advisor* 

____________________________________________________________________________________ 
Address 

_____________________________________  _____________________________________ 
facsimile number email address

* If it is intended that the notice must be received by a specific individual, indicate that individual’s name.
** Strike out this entry if no Owner’s Advisor is designated as per GC 2.3 – OWNER’S ADVISOR. 

ARTICLE A-7  LANGUAGE OF THE CONTRACT 

7.1 When the Contract Documents are prepared in both the English and French languages, it is agreed that in the event of 
any apparent discrepancy between the English and French versions, the English/French*** language shall prevail. 

*** Complete this statement by striking out the inapplicable term. 
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7.2 This Agreement is drawn in English at the request of the parties hereto.  La présente convention est rédigée en anglais 
à la demande des parties. 

ARTICLE A-8  SUCCESSION  

8.1 This Contract shall enure to the benefit of and be binding upon the parties hereto, their respective heirs, legal 
representatives, successors, and permitted assigns. 

In witness whereof the parties hereto have executed this Agreement by the hands of their duly authorized representatives. 

SIGNED AND DELIVERED 

in the presence of: 

 
 
WITNESS      OWNER 
 
 
 
              
       name of Owner 

 
              
signature       signature 

 
              
name of person signing     name and title of person signing 

 
             
signature 

 
       
name of person signing  
 
 
WITNESS      DESIGN-BUILDER 
 
 
 
              
       name of Design-Builder 

 
              
signature       signature 

 
              
name of person signing     name and title of person signing 

 
             
signature 

 
       
name of person signing  
 
 
 
N.B. Where legal jurisdiction, local practice, or Owner or Design-Builder requirement calls for: 

(a) proof of authority to execute this document, attach such proof of authority in the form of a certified copy of a resolution naming the 
representative(s) authorized to sign the Agreement for and on behalf of the corporation or partnership; or 

(b) the affixing of a corporate seal, this Agreement should be properly sealed. 
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DEFINITIONS  

The following Definitions shall apply to all Contract Documents. 

Change Directive 
A Change Directive is a written instruction signed by the Owner directing a change in the Work or in the Design 
Services within the general scope of the Contract Documents. 

Change Order 
A Change Order is a written amendment to the Contract signed by the Owner and the Design-Builder stating their 
agreement upon: 
- a change in the Work or in the Design Services;  
- an amendment to the Owner's Statement of Requirements, if any; 
- the method of adjustment or the amount of the adjustment in the Contract Price, if any; and 
- the extent of the adjustment in the Contract Time, if any. 

Construction Documents 
The Construction Documents consist of Drawings, Specifications, and other documents prepared by or on behalf of 
the Design-Builder, based on the Contract Documents, and accepted in writing by the Owner and the Design-Builder 
as meeting the Owner’s Statement of Requirements and the general intent of the Contract Documents. 

Construction Equipment  
Construction Equipment means machinery and equipment, either operated or not operated, that is required for 
preparing, fabricating, conveying, erecting, or otherwise performing the Work but is not incorporated into the Work.  

Consultant 
The Consultant is the person or entity identified as such in the Agreement.  The Consultant is the architect, the 
engineer, or entity licensed to practise in the province or territory of the Place of the Work and engaged by the Design-
Builder to provide all or part of the Design Services.   

Contract  
The Contract is the undertaking by the parties to perform their respective duties, responsibilities, and obligations as 
prescribed in the Contract Documents and represents the entire agreement between the parties. 

Contract Documents 
The Contract Documents consist of those documents listed in Article A-3 of the Agreement – CONTRACT 
DOCUMENTS and amendments thereto agreed upon between the parties. 

Contract Price 
The Contract Price is the amount stipulated in Article A-4 of the Agreement – CONTRACT PRICE. 

Contract Time 
The Contract Time is the time stipulated in paragraph 1.3 of Article A-1 of the Agreement – DESIGN SERVICES 
AND THE WORK from the date of the Agreement to the date of Substantial Performance of the Work. 

Design-Builder 
The Design-Builder is the person or entity identified as such in the Agreement.   

Design Services  
Design Services are the professional design and related services required by the Contract Documents.  

Drawings 
The Drawings are the graphic and pictorial portions of the Construction Documents, wherever located and whenever 
issued, showing the design, location and dimensions of the Work, generally including plans, elevations, sections, 
details, and diagrams. 

Notice in Writing 
A Notice in Writing is a written communication between the parties that is transmitted in accordance with the 
provisions of Article A-6 of the Agreement – RECEIPT OF AND ADDRESSES FOR NOTICES IN WRITING. 

Other Consultant 
Other Consultant is a person or entity, other than the Consultant, that may be engaged by the Design-Builder to 
perform part of the Design Services. 

Owner 
The Owner is the person or entity identified as such in the Agreement.   
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Owner’s Advisor 
The Owner’s Advisor, if any, is the person or entity appointed by the Owner and identified as such in the Agreement.  

Owner’s Statement of Requirements 
The Owner's Statement of Requirements consists of written requirements and information provided by the Owner and 
as listed in Article A-3 of the Agreement – CONTRACT DOCUMENTS and amendments thereto agreed upon 
between the parties. 

Payment Certifier 
The Payment Certifier is the person or entity identified as such in the Agreement responsible for the issuance of 
certificates for payment.   

Place of the Work 
The Place of the Work is the designated site or location of the Work identified in the Contract Documents.  

Product 
Product or Products means material, machinery, equipment, and fixtures incorporated into the Work, but does not 
include Construction Equipment.  

Project 
The Project means the Owner's entire undertaking of which the Work may be the whole or a part thereof. 

Shop Drawings 
Shop Drawings are drawings, diagrams, illustrations, schedules, performance charts, brochures, Product data, and 
other data which the Design-Builder provides to illustrate details of portions of the Work.  

Specifications 
The Specifications are that portion of the Construction Documents, wherever located and whenever issued, consisting 
of the written requirements and standards for Products, systems, workmanship, quality, and the necessary services for 
the Work. 

Subcontractor  
A Subcontractor is a person or entity having a direct contract with the Design-Builder to perform a part or parts of the 
Work at the Place of the Work. 

Substantial Performance of the Work 
Substantial Performance of the Work is as defined in the lien legislation applicable to the Place of the Work.  If such 
legislation is not in force or does not contain such definition, or if the Work is governed by the Civil Code of Quebec, 
Substantial Performance of the Work shall have been reached when the Work is ready for use or is being used for the 
purpose intended and is so certified by the Payment Certifier.  

Supplemental Instruction 
A Supplemental Instruction is an instruction, not involving adjustment in the Contract Price or Contract Time, in the 
form of Specifications, Drawings, schedules, samples, models or written instructions, consistent with the intent of the 
Contract Documents.  It is to be issued by the Owner to supplement the Contract Documents as required for the 
performance of the Work. 

Supplier 
A Supplier is a person or entity having a direct contract with the Design-Builder to supply Products.  

Temporary Work 
Temporary Work means temporary supports, structures, facilities, services, and other temporary items, excluding 
Construction Equipment, required for the Work but not incorporated into the Work. 

Value Added Taxes 
Value Added Taxes means such sum as shall be levied upon the Contract Price by the federal or any provincial or 
territorial government and includes the Goods and Services Tax, the Quebec Sales Tax, the Harmonized Sales Tax, 
and any similar tax, the collection and payment of which have been imposed on the Design-Builder by tax legislation.                     

Work 
The Work means the total construction and related services required by the Contract Documents, but does not include 
Design Services.  

Working Day 
Working Day means a day other than a Saturday, Sunday, statutory holiday, or statutory vacation day that is observed 
by the construction industry in the area of the Place of the Work.  
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GENERAL CONDITIONS OF THE DESIGN-BUILD STIPULATED PRICE CONTRACT 

PART 1  GENERAL PROVISIONS 

GC 1.1  CONTRACT DOCUMENTS 

1.1.1 The intent of the Contract Documents is to include the design, the labour, the Products and other services necessary 
for the design and performance of the Work by the Design-Builder in accordance with these documents.  It is not 
intended, however, that the Design-Builder shall supply products or perform services or work not consistent with, not 
covered by, or not properly inferable from the Contract Documents.  

1.1.2 Nothing contained in the Contract Documents shall create any contractual relationship between the Owner and the 
Consultant, an Other Consultant, a Subcontractor, a Supplier, or their agent, employee, or any other person 
performing any portion of the Design Services or the Work. 

1.1.3 The Contract Documents are complementary, and what is required by any one shall be as binding as if required by all.  

1.1.4 Words and abbreviations which have well known technical or trade meanings are used in the Contract Documents in 
accordance with such recognized meanings. 

1.1.5 References in the Contract Documents to the singular shall be considered to include the plural as the context requires. 

1.1.6 If there is a conflict within the Contract Documents: 
.1 the order of priority of documents, from highest to lowest, shall be 

- the Agreement between the Owner and the Design-Builder, 
- the Definitions, 
- Supplementary Conditions, 
- the General Conditions,  
- the Owner's Statement of Requirements, 
- the Construction Documents, 

.2 later dated documents shall govern over earlier documents of the same type, and 

.3 amendments to documents shall govern over documents so amended. 

1.1.7 Copyright for the design and Drawings and electronic media, prepared on behalf of the Design-Builder belongs to the 
Consultant or Other Consultants who prepared them. Plans, sketches, Drawings, graphic representations, and 
Specifications, including, but not limited to computer generated designs, are instruments of the Consultant’s or Other 
Consultant’s services and shall remain their property, whether or not the Work for which they are made is executed 
and whether or not the Design-Builder has paid for the Design Services. Their alteration by the Owner is prohibited. 

1.1.8 The Owner may retain copies, including reproducible copies, of plans, sketches, Drawings, graphic representations, 
and Specifications for information and reference in connection with the Owner’s use and occupancy of the Work. 
Copies may only be used for the purpose intended and for a one time use, on the same site, and for the same Project. 
Except for reference purposes, the plans, sketches, Drawings, electronic files, graphic representations, and 
Specifications shall not be used for additions or alterations to the Work or on any other project without a written 
license from the Consultant or Other Consultants who prepared the documents, for their limited or repeat use.  

1.1.9 The Owner shall be entitled to keep original models or renderings specifically commissioned and paid for. 

1.1.10 Should the Owner alter a Consultant’s or Other Consultant’s instrument of service, or use or provide them to third 
parties other than in connection with the Work without informing the Consultant and without the Consultant’s or 
Other Consultant`s prior written consent, the Owner shall indemnify the Design-Builder against claims and costs 
(including legal costs) associated with such improper alteration or use. 

GC 1.2  LAW OF THE CONTRACT 

1.2.1 The law of the Place of the Work shall govern the interpretation of the Contract. 

GC 1.3  RIGHTS AND REMEDIES 

1.3.1 Except as expressly provided in the Contract Documents, the duties and obligations imposed by the Contract 
Documents and the rights and remedies available hereunder shall be in addition to and not a limitation of any duties, 
obligations, rights, and remedies otherwise imposed or available by law. 
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1.3.2 No action or failure to act by the Owner, Design-Builder, Consultant, Other Consultant, Payment Certifier, or 
Owner’s Advisor shall constitute a waiver of any right or duty afforded to either the Owner or the Design-Builder 
under the Contract, nor shall any such action or failure to act constitute an approval of or acquiescence in any breach 
thereunder, except as may be specifically agreed to in writing. 

GC 1.4  ASSIGNMENT 

1.4.1 Neither party to the Contract shall assign the Contract or a portion thereof without the prior written consent of the 
other, which consent shall not be unreasonably withheld. 

GC 1.5  CONFIDENTIALITY 

1.5.1 Where a confidentiality agreement exists or as the Owner otherwise expressly identifies and requires, the Owner and 
the Design-Builder shall keep confidential all matters respecting technical and commercial issues relating to or arising 
from the performance of the Contract and shall not, without the prior written consent of the other party, disclose any 
such matters, except in strict confidence, to their respective professional advisors. 

PART 2  OWNER’S RESPONSIBILITIES 

GC 2.1  OWNER’S INFORMATION  

2.1.1 The Owner shall furnish the information required to complete the Contract promptly to avoid delay in the 
performance of the Contract. 

2.1.2 Unless the Contract Documents specifically state otherwise, the Design-Builder is entitled to rely on the accuracy of 
all information provided by or on behalf of the Owner without regard for the source of such information. 

2.1.3 Notwithstanding any other provision of the Contract, the Design-Builder is not responsible for any design errors or 
omissions in any designs or Specifications provided by or on behalf of the Owner unless the Design-Builder has been 
specifically requested to review and has accepted in writing those designs and Specifications under the Contract. 

GC 2.2 ROLE OF THE OWNER  

2.2.1 The Owner will render any necessary decisions or provide instructions promptly to avoid delay in the performance of 
the Contract. 

 

2.2.2 All communications between the Owner and the Consultant, an Other Consultant, a Subcontractor, or a Supplier shall 
be forwarded through the Design-Builder. 

 

2.2.3 The Owner will be, in the first instance, the interpreter of the requirements of the Owner’s Statement of Requirements. 
 

2.2.4 The Owner will have authority to reject by Notice in Writing design or work which in the Owner’s opinion does not 
conform to the requirements of the Owner’s Statement of Requirements. 

 

2.2.5 Whenever the Owner considers it necessary or advisable, the Owner will have authority to require a review of the 
Design Services and inspection or testing of the Work, whether or not such work is fabricated, installed or completed, 
in accordance with paragraph 2.5.5 of GC 2.5 – OWNER’S REVIEW OF THE DESIGN AND THE WORK.   

 

2.2.6 During the progress of the Design Services or of the Work the Owner will furnish Supplemental Instructions related to 
the Owner’s Statement of Requirements to the Design-Builder with reasonable promptness or in accordance with a 
schedule for such instructions agreed to by the Owner and the Design-Builder. 

GC 2.3 OWNER'S ADVISOR  

2.3.1 When the Owner appoints an Owner’s Advisor, the duties, responsibilities and limitations of authority of the Owner’s 
Advisor shall be as set forth in the Contract Documents.   

2.3.2 The duties, responsibilities and limitations of authority of the Owner’s Advisor as set forth in the Contract Documents 
shall be modified or extended only with the written consent of the Owner and the Design-Builder. 

2.3.3 Subject to any notified limitations in authority, the Design-Builder may rely upon any written instructions or 
directions provided by the Owner’s Advisor.  Neither the authority of the Owner’s Advisor to act, nor any decision to 
exercise or not exercise such authority, shall give rise to any duty or responsibility of the Owner’s Advisor to the 
Design-Builder, the Consultant, Other Consultants, Subcontractors, Suppliers, or their agents, employees or other 
persons performing any portion of the Design Services or the Work. 
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2.3.4 If the employment of the Owner’s Advisor is terminated, the Owner may appoint or reappoint an Owner’s Advisor 
against whom the Design-Builder makes no reasonable objection and whose status under the Contract Documents 
shall be that of the former Owner’s Advisor. 

GC 2.4  ROLE OF THE PAYMENT CERTIFIER 

2.4.1 The Owner shall designate a Payment Certifier who will review the Design-Builder’s applications for payment and 
certify the value of the Design Services and of Work performed and Products delivered to the Place of the Work.  

2.4.2 The duties, responsibilities and limitations of authority of the Payment Certifier as set forth in the Contract 
Documents shall be modified or extended only with the written consent of the Owner and the Design-Builder.  

2.4.3 Neither the authority of the Payment Certifier to act nor any decision either to exercise or not to exercise such 
authority shall give rise to any duty or responsibility of the Payment Certifier to the Design-Builder, the Consultant, 
Other Consultants, Subcontractors, Suppliers, or their agents, employees or other persons performing any of the 
Design Services or the Work. 

2.4.4 The Payment Certifier will take all reasonable steps to be accessible to the Design-Builder during performance of the 
Contract and shall render any necessary decisions or instructions promptly as provided in GC 5.3 – PROGRESS 
PAYMENT to avoid delay in the processing of payment claims.  

2.4.5 Based on the Payment Certifier’s observations and evaluation of the Design-Builder's applications for payment, the 
Payment Certifier will determine the amounts owing to the Design-Builder under the Contract and will issue 
certificates for payment as provided in Article A-5 of the Agreement – PAYMENT, GC 5.3 – PROGRESS 
PAYMENT and GC 5.7 – FINAL PAYMENT. 

2.4.6 All communications between the Payment Certifier and the Consultant, an Other Consultant, a Subcontractor, or a 
Supplier shall be forwarded through the Design-Builder. 

2.4.7 The Payment Certifier will promptly inform the Owner of the date of receipt of the Design-Builder’s applications for 
payment as provided in paragraph 5.3.1.1 of GC 5.3 – PROGRESS PAYMENT. 

2.4.8 If the Payment Certifier’s services are terminated, the Owner shall immediately designate a new Payment Certifier 
against whom the Design-Builder makes no reasonable objection and whose status under the Contract Documents 
shall be that of the former Payment Certifier. 

2.4.9 The Owner may provide to the Consultant, Other Consultants, Subcontractors or Suppliers, through the Payment 
Certifier, information as to the percentage of the Design Services and Work that has been certified for payment.  

GC 2.5  OWNER’S REVIEW OF THE DESIGN AND THE WORK 

2.5.1 The Owner shall review the design as set out in the design development documents and proposed Construction 
Documents as the Design Services proceed, to confirm that the design is in compliance with the Owner’s Statement of 
Requirements and the Contract Documents. 

2.5.2 The Owner shall complete the reviews in accordance with the schedule agreed upon, or in the absence of an agreed 
schedule, with reasonable promptness so as to cause no delay. 

2.5.3 The Owner's review shall not relieve the Design-Builder of responsibility for errors or omissions in the Construction 
Documents or for meeting all requirements of the Contract Documents unless the Owner accepts in writing a deviation 
from the Contract Documents.  

2.5.4 No later than 10 days after completing the review, the Owner shall advise the Design-Builder in writing that the 
Owner has accepted or rejected the proposed Construction Documents. If rejected, the Owner shall inform the Design-
Builder of the reasons of non-conformance and the Design-Builder shall revise the proposed Construction Documents 
to address such non-conformance. The Design-Builder shall inform the Owner in writing of any revisions other than 
those requested by the Owner.  

2.5.5 The Owner may order any portion or portions of the Work to be examined to confirm that the Work performed is in 
accordance with the requirements of the Contract Documents.  If the Work is not in accordance with the requirements 
of the Contract Documents, the Design-Builder shall correct the Work and pay the cost of examination and correction.  
If the Work is in accordance with the requirements of the Contract Documents, the Owner shall pay all costs incurred 
by the Design-Builder as a result of such examination and restoration.  
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GC 2.6  WORK BY OWNER OR OTHER CONTRACTORS 

2.6.1 The Owner reserves the right to award separate contracts in connection with other parts of the Project to other 
contractors and to perform other design or other work with its own forces. 

2.6.2 When separate contracts are awarded for other parts of the Project, or when work is performed by the Owner's own 
forces, the Owner shall: 
.1 provide for the co-ordination of the activities and work of other contractors and Owner's own forces with the 

Design Services and the Work; 
.2 assume overall responsibility for compliance with the applicable health and construction safety legislation at the 

Place of the Work; 
.3 enter into separate contracts with other contractors under conditions of contract which are compatible with the 

conditions of the Contract; 
.4 ensure that insurance coverage is provided to the same requirements as are called for in GC 11.1 – INSURANCE 

and co-ordinate such insurance with the insurance coverage of the Design-Builder as it affects the Design 
Services and the Work; and 

.5 take all reasonable precautions to avoid labour disputes or other disputes on the Project arising from the work of 
other contractors or the Owner's own forces. 

2.6.3 When separate contracts are awarded for other parts of the Project, or when work is performed by the Owner's own 
forces, the Design-Builder shall: 
.1 afford the Owner and other contractors reasonable opportunity to store their products and execute their work; 
.2 cooperate with other contractors and the Owner in reviewing their construction schedules; and 
.3 promptly report to the Owner in writing any apparent deficiencies in the work of other contractors or of the 

Owner's own forces, where such work affects the proper execution of any portion of the Design Services or of the 
Work, prior to proceeding with that portion of the Design Services or of the Work. 

2.6.4 Where the Contract Documents identify work to be performed by other contractors or the Owner’s own forces, the 
Design-Builder shall co-ordinate and schedule the Design Services and the Work with the work of other contractors 
and the Owner’s own forces as specified in the Contract Documents. 

2.6.5 Where a change in the Design Services or in the Work is required as a result of the co-ordination and integration of the 
work of other contractors or Owner's own forces with the Design Services or with the Work, the changes shall be 
authorized and valued as provided in GC 6.1 – OWNER’S RIGHT TO MAKE CHANGES, GC 6.2 – CHANGE 
ORDER and GC 6.3 – CHANGE DIRECTIVE. 

2.6.6 Disputes and other matters in question between the Design-Builder and the Owner’s other contractors shall be dealt 
with as provided in Part 8 of the General Conditions – DISPUTE RESOLUTION provided the other contractors have 
reciprocal obligations.  The Design-Builder shall be deemed to have consented to arbitration of any dispute with any 
other contractor whose contract with the Owners contains a similar agreement to arbitrate.  

PART 3  DESIGN-BUILDER’S RESPONSIBILITIES 

GC 3.1  CONTROL OF THE DESIGN SERVICES AND THE WORK 

3.1.1 The Design-Builder shall have total control of the Design Services and of the Work and shall direct and supervise the 
Design Services and the Work so as to ensure conformity with the Contract Documents. 

3.1.2 The Design-Builder shall be solely responsible for the Design Services and construction means, methods, techniques, 
sequences, and procedures with respect to the Work. 

3.1.3 The Design-Builder shall preserve and protect the rights of the parties under the Contract with respect to the Design 
Services to be performed by the Consultant and Other Consultants, and shall enter into a contract with the Consultant 
and Other Consultants to perform Design Services as provided in the Contract, in accordance with laws applicable at 
the Place of the Work. 

3.1.4 The Design-Builder’s contract with the Consultant shall:  
.1 be based on the version of CCDC 15 – Design Services Contract between Design-Builder and Consultant in 

effect as at the date of this Contract or incorporate terms and conditions consistent with this version of CCDC 15, 
and 

.2 incorporate terms and conditions of the Contract Documents, insofar as they are applicable.  

3.1.5 Upon the Owner’s request, the Design-Builder shall promptly provide the Owner with proof of compliance with 
paragraph 3.1.4. 
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3.1.6 The Design-Builder shall be as fully responsible to the Owner for acts and omissions of the Consultant and Other 
Consultants, and of persons directly or indirectly employed by the Consultant and Other Consultants, as for acts and 
omissions of persons directly employed by the Design-Builder. 

3.1.7 The Design-Builder’s responsibility for Design Services performed by the Consultant and Other Consultants shall be 
limited to the degree of care, skill and diligence normally provided by consultants in the performance of comparable 
services in respect of projects of a similar nature to that contemplated by this Contract. The Design-Builder shall ensure 
that the Consultant and Other Consultants perform the Design Services to this standard. 

3.1.8 The Design-Builder shall ensure that the Consultant and Other Consultants provide documentation required by 
authorities having jurisdiction in accordance with regulations and by-laws in effect at the Place of the Work. 

3.1.9 The Design-Builder is solely responsible for the quality of the Design Services and of the Work and shall undertake 
any quality control activities specified in the Contract Documents or, if none are specified, as may be reasonably 
required to ensure such quality. 

3.1.10 The Design Builder shall provide access to the Work, including parts being performed at locations other than the Place 
of the Work and to the location where the Design Services are performed, that the Owner, or the Payment Certifier 
may reasonably require to verify the progress of the Work or Design Services and their conformity to the requirements 
of the Contract Documents.  The Design-Builder shall also provide sufficient, safe, and proper facilities at all times 
for such reviews of the Design Services or the Work and for inspection of the Work by authorized agencies.   

3.1.11 If work is designated for tests, inspections, or approvals in the Contract Documents, or by the instructions of the 
Owner, the Consultant, or Other Consultants, or the laws or ordinances of the Place of the Work, the Design-Builder 
shall give the Owner reasonable notice of when the work will be ready for review and inspection.   

3.1.12 The Design-Builder shall arrange for and shall give the Owner reasonable notice of the date and time of inspections by 
other authorities. 

3.1.13 If the Design-Builder covers, or permits to be covered, work that has been designated for special tests, inspections, or 
approvals before such special tests, inspections, or approvals are made, given or, completed, the Design-Builder shall, 
if so directed, uncover such work, have the inspections or tests satisfactorily completed, and restore the covering work 
at the Design-Builder's expense. 

3.1.14 The Design-Builder shall furnish promptly to the Owner, on request, a copy of certificates, test reports and inspection 
reports relating to the Work. 

GC 3.2 DESIGN-BUILDER’S REVIEW OF OWNER’S STATEMENT OF REQUIREMENTS OR OTHER 
INFORMATION  

3.2.1 The Design-Builder shall promptly notify the Owner of any significant error, inconsistency, or omission discovered in 
the Owner's Statement of Requirements or other information provided by or on behalf of the Owner. The Design-
Builder shall not proceed with the Design Services or Work affected until the Design-Builder and the Owner have 
agreed in writing how the information should be corrected or supplied. 

3.2.2 The Design-Builder shall not be liable for damages or costs resulting from such errors, inconsistencies, or omissions 
in the Owner's Statement of Requirements or other information provided by or on behalf of the Owner.  

GC 3.3  ROLE OF THE CONSULTANT 

3.3.1 The Consultant or Other Consultants will be, in the first instance, the interpreter of the requirements of the 
Construction Documents that they have prepared.  

3.3.2 The duties, responsibilities and limitations of authority of the Consultant shall be in accordance with paragraph 3.1.4 
of GC 3.1 – CONTROL OF THE DESIGN SERVICES AND THE WORK and shall be modified only with the 
written consent of the Owner, which consent shall not be unreasonably withheld.  

3.3.3 If the Consultant’s engagement is terminated, the Design-Builder shall immediately appoint or reappoint a Consultant 
against whom the Owner makes no reasonable objection and whose status under the Contract Documents shall be that 
of the former Consultant. 
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GC 3.4  OTHER CONSULTANTS, SUBCONTRACTORS AND SUPPLIERS  

3.4.1 The Design-Builder shall preserve and protect the rights of the parties under the Contract with respect to work to be 
performed under subcontract, and shall: 
1. enter into contracts or written agreements with Other Consultants to require them to perform Design Services as 

provided in the Contract Documents; 
2. enter into contracts or written agreements with Subcontractors and Suppliers to require them to perform Work as 

required by the Contract Documents; 
3. incorporate the terms and conditions of the Contract Documents into all contracts or written agreements with 

Other Consultants, Subcontractors and Suppliers insofar as they are applicable; and 
4. be as fully responsible to the Owner for acts and omissions of Other Consultants, Subcontractors, Suppliers and 

of persons directly or indirectly employed by them as for acts and omissions of persons directly employed by the 
Design-Builder. 

3.4.2 The Design-Builder shall indicate in writing, at the request of the Owner, the names of Other Consultants, 
Subcontractors, or Suppliers whose proposals or bids have been received by the Design-Builder which the Design-
Builder would be prepared to accept for the performance of a portion of the Design Services or of the Work.  Should 
the Owner not object before signing the subcontract, the Design-Builder shall employ Other Consultants, 
Subcontractors or Suppliers so identified by the Design-Builder in writing for the performance of that portion of the 
Design Services or of the Work to which their proposal or bid applies.   

3.4.3 The Owner may, for reasonable cause, at any time before the Design-Builder has signed the subcontract, object to the 
use of a proposed Other Consultant, Subcontractor or Supplier and require the Design-Builder to employ another 
proposed Other Consultant, Subcontractor or Supplier bidder. 

3.4.4 If the Owner requires the Design-Builder to change a proposed Other Consultant, Subcontractor or Supplier, the 
Contract Price and Contract Time shall be adjusted by the differences resulting from such required change. 

3.4.5 The Design-Builder shall not be required to employ any Subcontractor, Supplier, Other Consultant, person or firm to 
whom the Design-Builder may reasonably object. 

GC 3.5  CONSTRUCTION DOCUMENTS   

3.5.1 The Design-Builder shall submit the proposed Construction Documents to the Owner to review in orderly sequence 
and sufficiently in advance so as to cause no delay. The Owner and the Design-Builder shall jointly prepare a schedule 
of the dates for submission and return of proposed Construction Documents. 

3.5.2 During the progress of the Design Services, the Design-Builder shall furnish to the Owner documents that describe 
details of the design required by the Contract Documents. 

3.5.3 At the time of submission the Design-Builder shall advise the Owner in writing of any significant deviations in the 
proposed Construction Documents from the requirements of the Contract Documents. The Owner may or may not 
accept such deviations.  Accepted deviations from the Owner’s Statement of Requirements will be recorded in a 
Change Order.                                                                                     

3.5.4 When a change is required to the Construction Documents it shall be made in accordance with GC 6.1 – OWNER’S 
RIGHT TO MAKE CHANGES, GC 6.2 – CHANGE ORDER, or GC 6.3 – CHANGE DIRECTIVE. 

GC 3.6  DESIGN SERVICES AND WORK SCHEDULE 

3.6.1 The Design-Builder shall:  
.1 promptly after signing the Agreement, prepare and submit to the Owner a Design Services and Work schedule that 

indicates the timing of the major activities of the Design Services and of the Work and provides sufficient detail 
of the critical events and their inter-relationship to demonstrate that the Design Services and the Work will be 
performed in conformity with the schedule; 

.2 monitor the progress of the Design Services and of the Work relative to the schedule and update the schedule on a 
monthly basis or as stipulated by the Contract Documents; and 

.3 advise the Owner of any revisions required to the schedule as a result of extensions to the Contract Time as 
provided in Part 6 of the General Conditions – CHANGES IN THE CONTRACT. 
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GC 3.7  SUPERVISION 

3.7.1 The Design-Builder shall provide all necessary supervision and appoint a competent representative who shall be in 
attendance at the Place of the Work while work is being performed.  The appointed representative shall not be 
changed except for valid reason. 

3.7.2 The appointed representative shall represent the Design-Builder at the Place of the Work.  Information and 
instructions provided by the Owner to the Design-Builder’s appointed representative shall be deemed to have been 
received by the Design-Builder except that Notices in Writing otherwise required under the Contract shall be given as 
indicated in Article A-6 of the Agreement – RECEIPT OF AND ADDRESSES FOR NOTICES IN WRITING. 

GC 3.8  LABOUR AND PRODUCTS 

3.8.1 The Design-Builder shall provide and pay for labour, Products, tools, Construction Equipment, water, heat, light, 
power, transportation, and other facilities and services necessary for the performance of the Work in accordance with 
the Contract. 

3.8.2 Unless otherwise specified in the Contract Documents, Products provided shall be new.  Products which are not 
specified shall be of a quality consistent with the Contract Documents and their use acceptable to the Owner.  

3.8.3 The Design-Builder shall maintain good order and discipline among the Design-Builder's employees involved in the 
performance of the Work and shall not employ anyone not skilled in the tasks assigned. 

GC 3.9  DOCUMENTS AT THE SITE 

3.9.1 The Design-Builder shall keep one copy of current Owner’s Statement of Requirements, Construction Documents, 
Shop Drawings, reports, and records of meetings at the Place of the Work, in good order and available to the Owner.  

GC 3.10  SHOP DRAWINGS  

3.10.1 The Design-Builder shall provide Shop Drawings as described in the Contract Documents or as the Owner may 
reasonably request. 

3.10.2 Shop Drawings which require approval of any legally constituted authority having jurisdiction shall be provided to 
such authority by the Design-Builder for approval. 

3.10.3 The Design-Builder shall review all Shop Drawings before providing them to the Owner.  The Design-Builder 
represents by this review that the Design-Builder has: 
.1 determined and verified all applicable field measurements, field construction conditions, Product requirements, 

catalogue numbers and similar data, or will do so, and 
.2 checked and co-ordinated each Shop Drawing with the requirements of the Contract Documents.   

3.10.4 If the Owner requests to review shop drawings, the Design-Builder shall submit them in an orderly sequence and 
sufficiently in advance so as to cause no delay in the Design Services or the Work or in the work of other contractors. 
The Owner and the Design-Builder shall jointly prepare a schedule of the dates for submission and return of Shop 
Drawings. 

3.10.5 The Owner’s review under paragraph 3.10.4 is for conformity to the intent of the Contract Documents and for general 
arrangement only. The Owner’s review shall not relieve the Design-Builder of the responsibility for errors or 
omissions in the Shop Drawings or for meeting all requirements of the Contract Documents unless the Owner 
expressly accepts a deviation from the Contract Documents by Change Order. 

GC 3.11 NON-CONFORMING DESIGN AND DEFECTIVE WORK 

3.11.1 Where the Owner has advised the Design-Builder, by Notice in Writing, that designs or Specifications fail to comply 
with the Owner’s Statement of Requirements, the Design-Builder shall ensure that the design documents or proposed 
Construction Documents are promptly corrected or altered.  

3.11.2 The Design-Builder shall promptly correct defective work that has been rejected by Notice in Writing by the Owner as 
failing to conform to the Contract Documents whether or not the defective work has been incorporated in the Work 
and whether or not the defect is the result of poor workmanship, design, use of defective products, or damage through 
carelessness or other act or omission of the Design-Builder. 

3.11.3 The Design-Builder shall promptly make good other contractors' work destroyed or damaged by such removals or 
replacements at the Design-Builder's expense. 
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3.11.4 If, in the opinion of the Owner, it is not expedient to correct defective work or work not performed as provided in the 
Contract Documents, the Owner may deduct from the amount otherwise due to the Design-Builder the difference in 
value between the work as performed and that called for by the Contract Documents.  If the Design-Builder does not 
agree on the difference in value, the Design-Builder shall refer the dispute to Part 8 of the General Conditions – 
DISPUTE RESOLUTION. 

PART 4  ALLOWANCES 

GC 4.1  CASH ALLOWANCES 

4.1.1 The Contract Price includes the cash allowances, if any, stated in the Owner’s Statement of Requirements.  The scope 
of work or costs included in such cash allowances shall be as described in the Owner’s Statement of Requirements. 

4.1.2 The Contract Price, and not the cash allowances, includes the Design-Builder's overhead and profit in connection with 
such cash allowances. 

4.1.3 Expenditures under cash allowances shall be authorized by the Owner. 

4.1.4 Where the actual cost of the work performed under any cash allowance exceeds the amount of the allowance, the 
Design-Builder shall be compensated for the excess incurred and substantiated plus an amount for overhead and profit 
on the excess as set out in the Contract Documents.  Where the actual cost of the work performed under any cash 
allowance is less than the amount of the allowance, the Owner shall be credited for the unexpended portion of the cash 
allowance, but not for the Design-Builder’s overhead and profit on such amount.  Multiple cash allowances shall not 
be combined for the purpose of calculating the foregoing. 

4.1.5 The Contract Price shall be adjusted by Change Order to provide for any difference between each cash allowance and 
the actual cost of the work performed under that cash allowance. 

4.1.6 The value of the work performed under a cash allowance is eligible to be included in progress payments. 

4.1.7 The Design-Builder and the Owner shall jointly prepare a schedule that shows when the Owner must authorize 
ordering of items called for under cash allowances to avoid delaying the progress of the Design Services or of the 
Work. 

GC 4.2  CONTINGENCY ALLOWANCE 

4.2.1 The Contract Price includes the contingency allowance, if any, stated in the Owner’s Statement of Requirements. 

4.2.2 The contingency allowance includes the Design-Builder's overhead and profit in connection with such contingency 
allowance. 

4.2.3 Expenditures under the contingency allowance shall be authorized and valued as provided in GC 6.1 – OWNER’S 
RIGHT TO MAKE CHANGES, GC 6.2 – CHANGE ORDER and GC 6.3 – CHANGE DIRECTIVE. 

4.2.4 The Contract Price shall be adjusted by Change Order to provide for any difference between the expenditures 
authorized under paragraph 4.2.3 and the contingency allowance. 

PART 5  PAYMENT 

GC 5.1  FINANCING INFORMATION REQUIRED OF THE OWNER 

5.1.1 The Owner shall, at the request of the Design-Builder, before signing the Contract, and promptly from time to time 
thereafter, furnish to the Design-Builder reasonable evidence that financial arrangements have been made to fulfill the 
Owner's obligations under the Contract. 

5.1.2 The Owner shall give the Design-Builder Notice in Writing of any material change in the Owner's financial 
arrangements to fulfill the Owner's obligations under the Contract during the performance of the Contract. 

GC 5.2  APPLICATIONS FOR PROGRESS PAYMENT  

5.2.1 Applications for payment on account as provided in Article A-5 of the Agreement – PAYMENT may be made 
monthly as the Design Services and the Work progress. 

5.2.2 Applications for payment shall be dated the last day of each payment period, which is the last day of the month or an 
alternative day of the month agreed to in writing by the parties. 

5.2.3 The amount claimed shall be for the value, proportionate to the amount of the Contract, of the Design Services and of 
the Work performed and Products delivered to the Place of the Work as of the last day of the payment period.  
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5.2.4 The Design-Builder shall submit to the Payment Certifier, at least 15 calendar days before the first application for 
payment, a schedule of values for the parts of the Design Services and of the Work, aggregating the total amount of the 
Contract Price, so as to facilitate evaluation of applications for payment. 

5.2.5 The schedule of values shall be made out in such form and supported by such evidence as the Payment Certifier may 
reasonably direct, and when accepted by the Payment Certifier, shall be used as the basis for applications for payment 
unless it is found to be in error. 

5.2.6 The Design-Builder shall include a statement based on the schedule of values with each application for payment. 

5.2.7 A declaration by the Design-Builder as to the distribution made of the amounts received using document CCDC 9A – 
Statutory Declaration of Progress Payment Distribution by Contractor shall be joined to each application for progress 
payment except the first one. 

5.2.8 Applications for payment for Products delivered to the Place of the Work but not yet incorporated into the Work shall 
be supported by such evidence as the Payment Certifier may reasonably require to establish the value and delivery of 
the Products. 

GC 5.3  PROGRESS PAYMENT 

5.3.1 After receipt by the Payment Certifier of an application for payment submitted by the Design-Builder in accordance 
with GC 5.2 – APPLICATIONS FOR PROGRESS PAYMENT: 
.1 the Payment Certifier will promptly inform the Owner of the date of receipt and value of the Design-Builder’s 

application for payment, 
.2 the Payment Certifier will issue to the Owner and copy to the Design-Builder, no later than 10 calendar days after 

the receipt of the application for payment, a certificate for payment in the amount applied for, or in such other 
amount as the Payment Certifier determines to be properly due.  If the Payment Certifier amends the application, 
the Payment Certifier will promptly advise the Design-Builder in writing giving reasons for the amendment, 

.3 the Owner shall make payment to the Design-Builder on account as provided in Article A-5 of the Agreement – 
PAYMENT on or before 20 calendar days after the later of: 
– receipt by the Payment Certifier of the application for payment, or  
– the last day of the monthly payment period for which the application for payment is made. 

GC 5.4  SUBSTANTIAL PERFORMANCE OF THE WORK 

5.4.1 When the Design-Builder considers that the Work is substantially performed or, if permitted by the lien legislation 
applicable at the Place of the Work, a designated portion thereof which the Owner agrees to accept separately is 
substantially performed, the Design-Builder shall prepare and submit to the Payment Certifier appropriate documents 
as required by the Contract Documents together with a written application for a review by the Payment Certifier to 
establish Substantial Performance of the Work or substantial performance of the designated portion of the Work. 
Failure to include this information does not alter the responsibility of the Design-Builder to complete the Contract. 

5.4.2 The Design-Builder’s application for Substantial Performance of the Work shall include a statement from the 
Consultant, and Other Consultants in support of the submitted information and the date of Substantial Performance of 
the Work or designated portion of the Work.   

5.4.3 The Payment Certifier shall, within 7 calendar days after receipt of the Design-Builder’s application for Substantial 
Performance of the Work, issue a certificate of the Substantial Performance of the Work which shall state the date of 
Substantial Performance of the Work or designated portion thereof or advise the Design-Builder in writing of the 
reasons for which such a certificate is not issued. 

5.4.4 If the applicable lien legislation requires the Consultant to determine whether the Work has been substantially 
performed, the Consultant shall issue a certificate of the Substantial Performance of the Work which shall state the 
date of Substantial Performance of the Work or designated portion of the Work or advise the Design-Builder in 
writing of the reasons for which such a certificate is not issued. 

5.4.5 Immediately following the issuance of the certificate of Substantial Performance of the Work, the Design-Builder, in 
consultation with the Owner will establish a reasonable date for completing the Work. 

GC 5.5  PAYMENT OF HOLDBACK UPON SUBSTANTIAL PERFORMANCE OF THE WORK 

5.5.1 After the issuance of the certificate of Substantial Performance of the Work, the Design-Builder shall: 
.1 submit an application for payment of the holdback amount, 
.2 submits a CCDC 9A Statutory Declaration of Progress Payment Distribution by Contractor. 
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5.5.2 After the receipt of an application for payment from the Design-Builder and the statement as provided in paragraph 
5.5.1, the Payment Certifier will issue a certificate for payment of the holdback amount. 

5.5.3 Where the holdback amount required by the applicable lien legislation has not been placed in a separate holdback 
account, the Owner shall, 10 calendar days prior to the expiry of the holdback period stipulated in the lien legislation 
applicable to the Place of the Work, place the holdback amount in a bank account in the joint names of the Owner and 
the Design-Builder. 

5.5.4 In the common law jurisdictions, the holdback amount authorized by the certificate for payment of the holdback 
amount is due and payable on the calendar day following the expiration of the holdback period stipulated in the lien 
legislation applicable to the Place of the Work.  Where lien legislation does not exist or apply, the holdback amount 
shall be due and payable in accordance with other legislation, industry practice or provisions which may be agreed to 
between the parties.  The Owner may retain out of the holdback amount any sums required by law to satisfy any liens 
against the Work or, if permitted by the lien legislation applicable to the Place of the Work, other third party monetary 
claims against the Design-Builder which are enforceable against the Owner. 

5.5.5 In the Province of Quebec, the holdback amount authorized by the certificate for payment of the holdback amount is 
due and payable 30 calendar days after the issuance of the certificate.  The Owner may retain out of the holdback 
amount any sums required to satisfy any legal hypothecs that have been taken, or could be taken, against the Work or 
other third party monetary claims against the Design-Builder which are enforceable against the Owner. 

GC 5.6  PROGRESSIVE RELEASE OF HOLDBACK 

5.6.1 In the common law jurisdictions, where legislation permits and where, upon application by the Design-Builder, the 
Payment Certifier has certified that the work of a Subcontractor or Supplier has been performed prior to Substantial 
Performance of the Work, the Owner shall pay the Design-Builder the holdback amount retained for such subcontract 
work, or the Products supplied by such Supplier, on the first calendar day following the expiration of the holdback 
period for such work stipulated in the lien legislation applicable to the Place of the Work.  The Owner may retain out 
of the holdback amount any sums required by law to satisfy any liens against the Work or, if permitted by the lien 
legislation applicable to the Place of the Work, other third party monetary claims against the Design-Builder which are 
enforceable against the Owner. 

5.6.2 In the Province of Quebec, where, upon application by the Design-Builder, the Payment Certifier has certified that the 
work of a Subcontractor or Supplier has been performed prior to Substantial Performance of the Work, the Owner 
shall pay the Design-Builder the holdback amount retained for such subcontract work, or the Products supplied by 
such Supplier, no later than 30 calendar days after such certification by the Payment Certifier.  The Owner may retain 
out of the holdback amount any sums required to satisfy any legal hypothecs that have been taken, or could be taken, 
against the Work or other third party monetary claims against the Design-Builder which are enforceable against the 
Owner. 

5.6.3 Notwithstanding the provisions of the preceding paragraphs, and notwithstanding the wording of such certificates, the 
Design-Builder shall ensure that such subcontract work or Products are protected pending the issuance of a 
Substantial Performance of the Work certificate and be responsible for the correction of defects or work not performed 
regardless of whether or not such was apparent when such certificates were issued. 

GC 5.7  FINAL PAYMENT 

5.7.1 When the Design-Builder considers that the Design Services and the Work are completed, the Design-Builder shall 
submit an application for final payment. 

5.7.2 The Payment Certifier will, no later than 10 calendar days after the receipt of an application from the Design-Builder 
for final payment, verify the validity of the application and advise the Design-Builder in writing that the application is 
valid or give reasons why it is not valid. 

5.7.3 When the Payment Certifier finds the Design-Builder's application for final payment valid, the Payment Certifier will 
promptly issue a final certificate for payment. 

5.7.4 Subject to the provision of paragraph 10.4.1 of GC 10.4 – WORKERS' COMPENSATION, and any lien legislation 
applicable to the Place of the Work, the Owner shall, no later than 5 calendar days after the issuance of a final 
certificate for payment, pay the Design-Builder as provided in Article A-5 of the Agreement – PAYMENT. 
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GC 5.8  DEFERRED WORK 

5.8.1 If because of climatic or other conditions reasonably beyond the control of the Design-Builder, there are items of work 
that cannot be performed, payment in full for that portion of the Design Services or Work which has been performed 
as certified by the Payment Certifier shall not be withheld or delayed by the Owner on account thereof, but the Owner 
may withhold, until the remaining portions of the Design Services and Work are finished, only such amount that the 
Payment Certifier determines is sufficient and reasonable to cover the cost of performing such remaining work. 

GC 5.9  NON-CONFORMING DESIGN SERVICES AND WORK 

5.9.1 No payment by the Owner under the Contract nor partial or entire use or occupancy of the Work by the Owner shall 
constitute an acceptance of any portion of the Design Services and the Work which are not in accordance with the 
requirements of the Contract Documents. 

PART 6  CHANGES IN THE CONTRACT 

GC 6.1  OWNER’S RIGHT TO MAKE CHANGES  

6.1.1 The Owner without invalidating the Contract, may make: 
.1 changes to the Work or to the Owner’s Statement of Requirements consisting of additions, deletions or revisions 

to the  Design Services or to the Work, by Change Order or Change Directive, and   
.2 changes to the Contract Time by Change Order. 

6.1.2 The Design-Builder shall not perform a change in the Design Services, Construction Documents or to the Work 
without a Change Order or a Change Directive. 

GC 6.2  CHANGE ORDER 

6.2.1 When a change is proposed or required, the Owner or the Design-Builder shall provide a written description of the 
proposed change to the other party.  The Design-Builder shall present, in a form acceptable to the Owner, a method of 
adjustment or an amount of adjustment for the Contract Price, if any, and the adjustment in the Contract Time, if any, 
for the proposed change. 

6.2.2 When the Owner and Design-Builder agree to the adjustments in the Contract Price and Contract Time, or to the 
method to be used to determine the adjustments, such agreement shall be effective immediately and shall be recorded 
in a Change Order.  The value of the Design Services or the Work performed as the result of a Change Order shall be 
included in applications for progress payment. 

6.2.3 If the Owner requests the Design-Builder to submit a proposal for a change and then elects not to proceed with the 
change, a Change Order shall be issued by the Owner to reimburse the Design-Builder for all costs incurred by the 
Design-Builder in developing the proposal, including the cost of the related Design Services. 

GC 6.3 CHANGE DIRECTIVE 

6.3.1 If the Owner requires the Design-Builder to proceed with a change prior to the Owner and the Design-Builder 
agreeing upon the corresponding adjustment in Contract Price and Contract Time, the Owner shall issue a Change 
Directive. 

6.3.2 A Change Directive shall only be used to direct a change which is within the general scope of the Contract 
Documents. 

6.3.3 A Change Directive shall not be used to direct a change in the Contract Time only. 

6.3.4 Upon receipt of a Change Directive, the Design-Builder shall proceed promptly with the change.  

6.3.5 For the purpose of valuing Change Directives, changes that are not substitutions or otherwise related to each other 
shall not be grouped together in the same Change Directive.  

6.3.6 The adjustment in the Contract Price for a change carried out by way of a Change Directive shall be determined on 
the basis of the cost of the Design-Builder’s actual expenditures and savings attributable to the Change Directive, 
valued in accordance with paragraph 6.3.7 and as follows: 
.1 If the change results in a net increase in the Design-Builder’s cost, the Contract Price shall be increased by the 

amount of the net increase in the Design-Builder’s cost, plus the Design-Builder’s percentage fee on the net 
increase.  
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.2 If the change results in a net decrease in the Design-Builder’s cost, the Contract Price shall be decreased by the 
amount of the net decrease in the Design-Builder’s cost, without adjustment for the Design-Builder’s percentage 
fee. 

6.3.7 The cost of performing the work attributable to the Change Directive shall be limited to the actual cost of the 
following: 

.1 salaries, wages and benefits paid to personnel in the direct employ of the Design-Builder under a salary or wage 
schedule agreed upon by the Owner and the Design-Builder, or in the absence of such a schedule, actual salaries, 
wages and benefits paid under applicable bargaining agreement, and in the absence of a salary or wage schedule 
and bargaining agreement, actual salaries, wages and benefits paid by the Design-Builder, for personnel: 
(1) stationed at the Design-Builder’s field office, in whatever capacity employed; 
(2) engaged in expediting the production or transportation of material or equipment, at shops or on the road; 
(3) engaged in the preparation or review of Shop Drawings, fabrication drawings, coordination drawings, and 

project record drawings; or 
(4) engaged in the processing of changes in the Design Services or in the Work; 

.2 contributions, assessments, or taxes incurred for such items as employment insurance, provincial or territorial 
health insurance, workers' compensation, and Canada or Quebec Pension Plan, insofar as such cost is based on 
wages, salaries, or other remuneration paid to employees of the Design-Builder and included in the cost of the 
work as provided in paragraphs 6.3.7.1; 

.3 travel and subsistence expenses of the Design-Builder's personnel described in paragraphs 6.3.7.1; 

.4 all Products including cost of transportation thereof; 

.5 materials, supplies, Construction Equipment, Temporary Work, and hand tools not owned by the workers, 
including transportation and maintenance thereof, which are consumed in the performance of the Work, and cost 
less salvage value on such items used but not consumed, which remain the property of the Design-Builder; 

.6 all tools and Construction Equipment, exclusive of hand tools used in the performance of the Work whether 
rented from or provided by the Design-Builder or others, including installation, minor repairs and replacements, 
dismantling, removal, transportation, and delivery cost thereof; 

.7 all equipment and services required for the Design-Builder’s field office; 

.8 deposits lost; 

.9 the cost of Design Services including all fees and disbursements of the Consultant and Other Consultants engaged 
to perform such services; 

.10 the amounts of all subcontracts; 

.11 quality assurance such as independent inspection and testing services; 

.12 charges levied by authorities having jurisdiction at the Place of the Work; 

.13 royalties, patent license fees, and damages for infringement of patents and cost of defending suits therefore 
subject always to the Design-Builder's obligations to indemnify the Owner as provided in paragraph 10.3.1 of GC 
10.3 – PATENT FEES; 

.14 any adjustment in premiums for all bonds and insurance which the Design-Builder is required, by the Contract 
Documents, to purchase and maintain; 

.15 any adjustment in taxes, other than Value Added Taxes, and duties for which the Design-Builder is liable; 

.16 charges for long distance telephone and facsimile communications, courier services, expressage, and petty cash 
items incurred in relation to the performance of the Work; 

.17 removal and disposal of waste products and debris; and 

.18 safety measures and requirements. 

6.3.8 Notwithstanding other provisions contained in the General Conditions of the Contract, it is the intention of the parties 
that the cost of any item under any cost element referred to in paragraph 6.3.7 shall cover and include any and all costs 
or liabilities attributable to the Change Directive other than those which are the result of or occasioned by any failure 
on the part of the Design-Builder to exercise reasonable care and diligence in the Design-Builder’s attention to the 
Design Services or to the Work.  Any cost due to failure on the part of the Design-Builder to exercise reasonable care 
and diligence in the Design-Builder’s attention to the Design Services or to the Work shall be borne by the Design-
Builder. 

6.3.9 The Design-Builder shall keep full and detailed accounts and records necessary for the documentation of the cost of 
performing the work attributable to the Change Directive and shall provide the Owner with copies thereof when 
requested. 

6.3.10 For the purpose of valuing Change Directives, the Owner shall be afforded reasonable access to all of the Design-
Builder’s pertinent documents related to the cost of performing the work attributable to the Change Directive. 
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6.3.11 Pending determination of the final amount of a Change Directive, the undisputed value of the work performed as the 
result of a Change Directive is to be included in progress payments. 

6.3.12 If the Owner and Design-Builder do not agree on the proposed adjustment in the Contract Time attributable to the 
change, or the method of determining it, the adjustment shall be referred to the provisions of PART 8 – DISPUTE 
RESOLUTION, for determination.  

6.3.13 When the Owner and the Design-Builder reach agreement on the adjustment to the Contract Price and to the Contract 
Time, this agreement shall be recorded in a Change Order. 

GC 6.4  CONCEALED OR UNKNOWN CONDITIONS 

6.4.1 If the Owner or the Design-Builder discovers conditions at the Place of the Work which are: 
.1 subsurface or otherwise concealed physical conditions which existed before the commencement of the Contract  

and which differ materially from those indicated in the Contract Documents; or 
.2 physical conditions, other than conditions due to weather, that are of a nature which differ materially from those 

ordinarily found to exist and generally recognized as inherent in construction activities of the character provided 
for in the Contract Documents, 

then the observing party shall give Notice in Writing to the other party of such conditions before they are disturbed 
and in no event later than 5 Working Days after first observance of the conditions. 

6.4.2 The Owner will promptly investigate such conditions.  If the conditions differ materially from the Contract 
Documents and this would cause an increase or decrease in the Design-Builder's cost or time to perform the Design 
Services or the Work, the Owner will issue appropriate instructions for a change in the Contract as provided in  
GC 6.2 – CHANGE ORDER or GC 6.3 – CHANGE DIRECTIVE. 

6.4.3 If the Owner is of the opinion that the conditions at the Place of the Work are not materially different or that no 
change in the Contract Price or the Contract Time is justified, the Owner will advise the Design-Builder in writing of 
the grounds on which this opinion is based. 

6.4.4 The Design-Builder shall not be entitled to an adjustment in the Contract Price or the Contract Time if such 
conditions were reasonably apparent during the request for proposal period or bidding period and prior to proposal 
closing or bid closing. 

6.4.5 If such concealed or unknown conditions relate to toxic and hazardous substances and materials, artifacts and fossils, 
or mould, the parties will be governed by the provisions of GC 9.2 – TOXIC AND HAZARDOUS SUBSTANCES 
AND MATERIALS, GC 9.3 – ARTIFACTS AND FOSSILS and GC 9.5 – MOULD. 

GC 6.5  DELAYS  

6.5.1 If the Design-Builder is delayed in the performance of the Design Services or the Work by an action or omission of the 
Owner or anyone employed or engaged by the Owner directly or indirectly, contrary to the provisions of the Contract 
Documents, then the Contract Time shall be extended for such reasonable time as agreed between the Owner and the 
Design-Builder. The Design-Builder shall be reimbursed by the Owner for reasonable costs incurred by the Design-
Builder as the result of such delay. 

6.5.2 If the Design-Builder is delayed in the performance of the Design Services or the Work by a stop work order issued by 
a court or other public authority and providing that such order was not issued as the result of an act or fault of the 
Design-Builder or any person employed or engaged by the Design Builder directly or indirectly, then the Contract 
Time shall be extended for such reasonable time as agreed between the Owner and the Design-Builder. The Design-
Builder shall be reimbursed by the Owner for reasonable costs incurred by the Design-Builder as the result of such 
delay.  

6.5.3 If the Design-Builder is delayed in the performance of the Design Services or the Work by: 
.1 labour disputes, strikes, lock-outs (including lock-outs decreed or recommended for its members by a recognized 

contractors' association, of which the Design-Builder is a member or to which the Design-Builder is otherwise 
bound), or 

.2 fire, unusual delay by common carriers or unavoidable casualties, or  

.3 abnormally adverse weather conditions, or 

.4 any cause beyond the Design-Builder's control other than one resulting from a default or breach of Contract by 
the Design-Builder,  

then the Contract Time shall be extended for such reasonable time as agreed between the Owner and the Design-
Builder.  The extension of time shall not be less than the time lost as the result of the event causing the delay, unless 
the Design-Builder agrees to a shorter extension.  The Design-Builder shall not be entitled to payment for costs 
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incurred by such delays unless such delays result from actions of the Owner, or anyone employed or engaged by the 
Owner directly or indirectly.   

6.5.4 No extension shall be made for delay unless Notice in Writing of the cause of delay is given to the Owner no later than 
10 Working Days after the commencement of the delay.  In the case of a continuing cause of delay only one Notice in 
Writing shall be necessary. 

6.5.5 Any adjustment to Contract Price and Contract Time required as a result of GC 6.5 – DELAYS shall be made as 
provided in GC 6.1 – OWNER’S RIGHT TO MAKE CHANGES, GC 6.2 – CHANGE ORDER, and GC 6.3 – 
CHANGE DIRECTIVE. 

GC 6.6  CLAIMS FOR A CHANGE IN CONTRACT PRICE 

6.6.1 If the Design-Builder intends to make a claim for an increase to the Contract Price, or if the Owner intends to make a 
claim for a credit to the Contract Price, the party that intends to make the claim shall give timely Notice in Writing of 
intent to claim to the other party, to give the other party the opportunity to take actions to mitigate the claim. 

6.6.2 Upon commencement of the event or series of events giving rise to a claim, the party intending to make the claim 
shall: 
.1 take all reasonable measures to mitigate any loss or expense which may be incurred as a result of such event or 

series of events, and 
.2 keep such records as may be necessary to support the claim.  

6.6.3 The party making the claim shall submit within a reasonable time to the other party a detailed account of the amount 
claimed and the grounds upon which the claim is based. 

6.6.4 Where the event or series of events giving rise to the claim has a continuing effect, the detailed account submitted 
under paragraph 6.6.3 shall be considered to be an interim account and the party making the claim shall, at regular 
intervals as agreed between the parties, submit further interim accounts giving the accumulated amount of the claim 
and any further grounds upon which it is based.  The party making the claim shall submit a final account after the end 
of the effects resulting from the event or series of events. 

6.6.5 If the Owner and Design-Builder are in disagreement regarding the basis for the claim or its valuation, the matter shall 
be settled in accordance with Part 8 of the General Conditions – DISPUTE RESOLUTION.  

PART 7  RIGHT TO SUSPEND OR TERMINATE 

GC 7.1 OWNER'S RIGHT TO SUSPEND THE DESIGN SERVICES OR TERMINATE THE CONTRACT BEFORE 
THE WORK COMMENCES 

7.1.1 The Owner may, at any time before the Work commences at the Place of the Work, suspend performance of the 
Design Services by giving Notice in Writing to the Design-Builder indicating the expected length of the suspension.  
Such suspension shall be effective in the manner as stated in the Notice in Writing and shall be without prejudice to 
any claims which either party may have against the other. 

7.1.2 Upon receiving a notice of suspension, the Design-Builder shall, subject to any directions in the notice of suspension, 
suspend performance of the Design Services. 

7.1.3 If the Design Services are suspended for a period of 20 Working Days or less, the Design-Builder, upon the expiration 
of the period of suspension, shall resume the performance of the Design Services in accordance with the Contract 
Documents.  The Contract Price and Contract Time shall be adjusted as provided in paragraph 6.5.1 of GC 6.5 – 
DELAYS. 

7.1.4 If, after 20 Working Days from the date of delivery of the Notice in Writing regarding the suspension of the Design 
Services, the Owner and the Design-Builder agree to continue with and complete the Design Services and the Work, 
the Design-Builder shall resume the Design Services in accordance with any terms and conditions agreed upon by the 
Owner and the Design-Builder.  Failing such an agreement, the Owner shall be deemed to have terminated the 
Contract and the Design-Builder shall be entitled to be paid for all Design Services performed and for such other 
damages as the Design-Builder may have sustained, including reasonable profit, as a result of the termination of the 
Contract. 

  

126



 

Note: This contract is protected by copyright. Use of a CCDC 14 document not containing a CCDC 14 copyright seal constitutes an infringement of copyright.  
Only sign this contract if the document cover page bears a CCDC 14 copyright seal to demonstrate that it is intended by the parties to be an accurate and 
unamended version of CCDC 14 – 2013 except to the extent that any alterations, additions or modifications are set forth in supplementary conditions. 
22  CCDC 14 – 2013 

GC 7.2 OWNER'S RIGHT TO TERMINATE THE DESIGN-BUILDER’S RIGHT TO CONTINUE WITH THE 
DESIGN SERVICES OR WORK, OR TERMINATE THE CONTRACT 

7.2.1 If the Design-Builder is adjudged bankrupt, or makes a general assignment for the benefit of creditors because of the 
Design-Builder's insolvency, or if a receiver is appointed because of the Design-Builder's insolvency, the Owner may, 
without prejudice to any other right or remedy the Owner may have, terminate the Design-Builder’s right to continue 
with the Design Services or Work, by giving the Design-Builder or receiver or trustee in bankruptcy Notice in Writing 
to that effect. 

7.2.2 If the Design-Builder neglects to properly perform the Design Services or Work, or otherwise fails to comply with the 
requirements of the Contract to a substantial degree, the Owner may, without prejudice to any other right or remedy 
the Owner may have, give the Design-Builder Notice in Writing that the Design-Builder is in default of the Design-
Builder's contractual obligations and instruct the Design-Builder to correct the default in the 5 Working Days 
immediately following the receipt of such Notice in Writing. 

7.2.3 If the default cannot be corrected in the 5 Working Days specified or in such other time period as may be subsequently 
agreed in writing by the parties, the Design-Builder shall be in compliance with the Owner's instructions if the 
Design-Builder: 
.1 commences the correction of the default within the specified or agreed time, as the case may be, and 
.2 provides the Owner with an acceptable schedule for such correction, and 
.3 corrects the default in accordance with the Contract terms and with such schedule. 

7.2.4 If the Design-Builder fails to correct the default in the time specified or in such other time period as may be 
subsequently agreed in writing by the parties, without prejudice to any other right or remedy the Owner may have, the 
Owner may: 
.1 correct such default and deduct the cost thereof from any payment then or thereafter due the Design-Builder 

provided the Payment Certifier has certified such cost to the Owner and the Design-Builder, or 
.2 terminate the Design-Builder's right to continue with the Design Services or Work in whole or in part, or 
.3 terminate the Contract. 

7.2.5 If the Owner terminates the Design-Builder's right to continue with the Design Services or Work as provided in 
paragraphs 7.2.1 and 7.2.4, or if the Owner terminates the Contract, the Owner shall be entitled to: 
.1 use the plans, sketches, Drawings, graphic representations and Specifications pursuant to paragraph 1.1.8 of GC 

1.1 – CONTRACT DOCUMENTS, as reasonably required for the completion of design and construction of the 
Project, but unless otherwise agreed, the Consultant and Other Consultants shall not assume any responsibility or 
liability resulting from use of such documents which may be incomplete; 

.2 take possession of the Work and Products at the Place of the Work, and subject to the rights of third parties, 
utilize the Construction Equipment at the Place of the Work, and finish the Design Services and Work by 
whatever method the Owner may consider expedient, but without undue delay or expense; 

.3 withhold further payment to the Design-Builder until final payment is determined in accordance with paragraphs 
7.2.5.4 and 7.2.5.5; 

.4 charge the Design-Builder the amount by which:  
(1) the full cost of finishing the Design Services and the Work, as certified by the Payment Certifier, including 

compensation to the Payment Certifier for the Payment Certifier’s additional services, plus  
(2) a reasonable allowance as determined by the Payment Certifier to cover the cost of corrections to work 

performed by the Design-Builder that may be required under GC 12.5 – WARRANTY, together exceeds the 
unpaid balance of the Contract Price; however, if such cost of finishing the Design Services and the Work is 
less than the unpaid balance of the Contract Price, the Owner shall pay the Design-Builder the difference; 
and 

.5 on expiry of the warranty period, charge the Design-Builder the amount by which the cost of corrections to the 
Design-Builder's work under GC 12.5 – WARRANTY exceeds the allowance provided for such corrections, or if 
the cost of such corrections is less than the allowance, pay the Design-Builder the difference. 

7.2.6 The Design-Builder's obligation under the Contract as to quality, correction and warranty of the Work performed by 
the Design-Builder up to the time of termination shall continue after such termination of the Contract.  
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GC 7.3   DESIGN-BUILDER'S RIGHT TO SUSPEND THE DESIGN SERVICES OR WORK, OR TERMINATE 
THE CONTRACT  

7.3.1 If the Owner is adjudged bankrupt, or makes a general assignment for the benefit of creditors because of the Owner's 
insolvency, or if a receiver is appointed because of the Owner's insolvency, the Design-Builder may, without 
prejudice to any other right or remedy the Design-Builder may have, terminate the Contract by giving the Owner or 
receiver or trustee in bankruptcy Notice in Writing to that effect. 

7.3.2 If the Design Services or Work are suspended or otherwise delayed for a period of more than 20 Working Days under 
an order of a court or other public authority and providing that such order was not issued as the result of an act or fault 
of the Design-Builder or of anyone directly or indirectly employed or engaged by the Design-Builder, the Design-
Builder may, without prejudice to any other right or remedy the Design-Builder may have, terminate the Contract by 
giving the Owner Notice in Writing to that effect. 

7.3.3 The Design-Builder may give Notice in Writing to the Owner that the Owner is in default of the Owner's contractual 
obligations if: 
.1 the Owner fails to furnish, when so requested by the Design-Builder, reasonable evidence that financial 

arrangements have been made to fulfill the Owner's obligations under the Contract, or 
.2 the Payment Certifier fails to issue a certificate as provided in GC 5.3 – PROGRESS PAYMENT, or 
.3 the Owner fails to pay the Design-Builder when due the amounts certified by the Payment Certifier or awarded by 

arbitration or court, or 
.4 the Owner violates the requirements of the Contract to a substantial degree. 

7.3.4 The Design-Builder's Notice in Writing to the Owner provided under paragraph 7.3.3 shall advise that if the default is 
not corrected within 5 Working Days following the receipt of the Notice in Writing, the Design-Builder may, without 
prejudice to any other right or remedy the Design-Builder may have, suspend the Design Services or the Work, or 
terminate the Contract. 

7.3.5 If the Design-Builder suspends the Work pursuant to paragraph 7.3.4, the Design-Builder shall: 
.1 at the cost of the Owner maintain operations necessary for safety reasons and for care and preservation of the 

Work, 
.2 make reasonable efforts to delay Product deliveries, and 
.3 not remove from the Place of the Work any part of the Work or any Products not yet incorporated into the Work. 

7.3.6 If the Design-Builder terminates the Contract under the conditions set out above, the Design-Builder shall be entitled 
to be paid for all Design Services and Work performed including reasonable profit, for loss sustained upon Products 
and Construction Equipment, and for such other damages as the Design-Builder may have sustained as a result of the 
termination of the Contract. 

PART 8  DISPUTE RESOLUTION  

GC 8.1  NEGOTIATION, MEDIATION AND ARBITRATION  

8.1.1 Differences between the parties to the Contract as to the interpretation, application or administration of the Contract 
or any failure to agree where agreement between the parties is called for, herein collectively called disputes, shall be 
settled in accordance with the requirements of Part 8 of the General Conditions – DISPUTE RESOLUTION. 

8.1.2 If a dispute does arise, the parties shall make all reasonable efforts to resolve their dispute by amicable negotiations 
and agree to provide, without prejudice, frank, candid and timely disclosure of relevant facts, information and 
documents to facilitate these negotiations. 

8.1.3 If the parties do not reach an agreement, either party shall send a Notice in Writing of dispute to the other party which 
contains the particulars of the matter in dispute, the relevant provisions of the Contract Documents and, if a Project 
Mediator has not already been appointed, a request that a Project Mediator be appointed.  The responding party shall 
send a Notice in Writing of reply to the dispute within 10 Working Days after receipt of such Notice in Writing, setting 
out particulars of the response and any relevant provisions of the Contract Documents. 

8.1.4 If a dispute is not resolved promptly, the Owner will issue such instructions as necessary to prevent delays pending 
settlement of the dispute.  The parties shall act immediately according to such instructions, it being understood that by 
so doing neither party will jeopardize any claim the party may have.  If it is subsequently determined that such 
instructions were in error or at variance with the Contract Documents, the Owner shall pay the Design-Builder costs 
incurred by the Design-Builder in carrying out such instructions which the Design-Builder was required to do beyond 
what the Contract Documents correctly understood and interpreted would have required, including costs resulting 
from interruption of the Design Services or the Work. 
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8.1.5 The parties shall, in accordance with the Rules for Mediation of Construction Disputes as provided in CCDC 40 in 
effect at the time of proposal closing or bid closing, appoint a Project Mediator:  
.1 within 20 Working Days after the Contract was awarded, or 
.2 if the parties neglected to make an appointment within the 20 Working Days, within 10 Working Days after either 

party by Notice in Writing requests that the Project Mediator be appointed.  

8.1.6 After a period of 10 Working Days following receipt of a responding party's Notice in Writing of reply under 
paragraph 8.1.3, the parties shall request the Project Mediator to assist the parties to reach agreement on any 
unresolved dispute.  The mediated negotiations shall be conducted in accordance with the Rules for Mediation and 
Arbitration of Construction Disputes as provided in CCDC 40 Rules for Mediation and Arbitration of Construction 
Disputes in effect at the time of proposal closing or bid closing. 

8.1.7 If the dispute has not been resolved within 10 Working Days after the Project Mediator was requested under  
paragraph  8.1.6 or within such further period agreed by the parties, the Project Mediator shall terminate the mediated 
negotiations by giving Notice in Writing to the Owner and the Design-Builder. 

8.1.8 By giving a Notice in Writing to the other party not later than 10 Working Days after the date of termination of the 
mediated negotiations under paragraph 8.1.7, either party may refer the dispute to be finally resolved by arbitration 
conducted in accordance with the Rules for Mediation and Arbitration of Construction Disputes as provided in CCDC 
40 in effect at the time of proposal closing or bid closing.  The arbitration shall be conducted in the jurisdiction of the 
Place of the Work. 

8.1.9 On expiration of the 10 Working Days stipulated in paragraph 8.1.8, the arbitration agreement under paragraph 8.1.8 is 
not binding on the parties and, if a Notice in Writing is not given under paragraph 8.1.8 within the required time, the 
parties may refer the unresolved dispute to the courts or to any other form of dispute resolution, including arbitration, 
which they have agreed to use. 

8.1.10 If neither party, by Notice in Writing, given within 10 Working Days of the date of Notice in Writing requesting 
arbitration in paragraph 8.1.8, requires that a dispute be arbitrated immediately, all disputes referred to arbitration as 
provided in paragraph 8.1.8 shall be 
.1 held in abeyance until 

(1) Substantial Performance of the Work, 
(2) the Contract has been terminated, or 
(3) the Design-Builder has abandoned the Design Services or the Work, 
whichever is earlier; and 

.2 consolidated into a single arbitration under the rules governing the arbitration under paragraph 8.1.8. 

GC 8.2  RETENTION OF RIGHTS 

8.2.1 It is agreed that no act by either party shall be construed as a renunciation or waiver of any rights or recourses, 
provided the party has given the Notice in Writing required under Part 8 of the General Conditions – DISPUTE 
RESOLUTION and has carried out the instructions as provided in paragraph 8.1.4. 

8.2.2 Nothing in Part 8 of the General Conditions – DISPUTE RESOLUTION shall be construed in any way to limit a party 
from asserting any statutory right to a lien under applicable lien legislation of the jurisdiction of the Place of the Work 
and the assertion of such right by initiating judicial proceedings is not to be construed as a waiver of any right that 
party may have under paragraph 8.1.9 of GC 8.1 – NEGOTIATION, MEDIATION AND ARBITRATION to proceed 
by way of arbitration to adjudicate the merits of the claim upon which such a lien is based. 

8.2.3 Part 8 of the General Conditions – DISPUTE RESOLUTION shall survive suspension or termination of the Contract.  

PART 9  PROTECTION OF PERSONS AND PROPERTY  

GC 9.1  PROTECTION OF WORK AND PROPERTY 

9.1.1 The Design-Builder shall protect the Work and the Owner's property and property adjacent to the Place of the Work 
from damage which may arise as the result of the Design-Builder's operations under the Contract, and shall be 
responsible for such damage, except damage which occurs as the result of: 
.1 errors in the Owner’s Statement of Requirements, or 
.2 acts or omissions by the Owner, the Owner’s agents and employees. 

9.1.2 Before commencing any work, the Design-Builder shall determine the location of all underground utilities and 
structures that are reasonably apparent in an inspection of the Place of the Work. 
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9.1.3 Should the Design-Builder in the performance of the Contract damage the Work, the Owner's property, or property 
adjacent to the Place of the Work, the Design-Builder shall be responsible for making good such damage at the 
Design-Builder's expense. 

9.1.4 Should damage occur to the Work or Owner's property for which the Design-Builder is not responsible, as provided in 
paragraph 9.1.1, the Design-Builder shall make good such damage to the Work and, if the Owner so directs, to the 
Owner's property.  The Contract Price and Contract Time shall be adjusted as provided in GC 6.1 – OWNER’S 
RIGHT TO MAKE CHANGES, GC 6.2 – CHANGE ORDER and GC 6.3 – CHANGE DIRECTIVE. 

GC 9.2  TOXIC AND HAZARDOUS SUBSTANCES AND MATERIALS 

9.2.1 For the purposes of applicable legislation related to toxic and hazardous substances, the Owner shall be deemed to 
have control and management of the Place of the Work with respect to existing conditions. 

9.2.2 Prior to the Design-Builder commencing the Design Services or Work, the Owner shall, subject to legislation 
applicable to the Place of the Work: 
.1 take all reasonable steps to determine whether any toxic or hazardous substances are present at the Place of the 

Work, and 
.2 provide the Design-Builder with a written list of any such substances that are known to exist and their locations. 

9.2.3 The Owner shall take all reasonable steps to ensure that no person’s exposure to any toxic or hazardous substance 
exceeds the time weighted levels prescribed by applicable legislation at the Place of the Work and that no property is 
damaged or destroyed as a result of exposure to, or the presence of, toxic or hazardous substances which were at the 
Place of the Work prior to the Design-Builder commencing the Work. 

9.2.4 Unless the Contract expressly provides otherwise, the Owner shall be responsible for taking all necessary steps, in 
accordance with applicable legislation in force at the Place of the Work, to dispose of, store or otherwise render 
harmless toxic or hazardous substances which were present at the Place of the Work prior to the Design-Builder 
commencing the Work. 

9.2.5 If the Design-Builder encounters toxic or hazardous substances at the Place of the Work or has reasonable grounds to 
believe that toxic or hazardous substances are present at the Place of the Work, which were not brought to the Place of 
the Work by the Design-Builder or anyone for whom the Design-Builder is responsible and which were not disclosed 
by the Owner or which were disclosed but have not been dealt with as required under paragraph 9.2.4, the Design-
Builder shall: 
.1 take all reasonable steps, including stopping the Work, to ensure that no person’s exposure to any toxic or 

hazardous substances exceeds any applicable time weighted levels prescribed by legislation applicable to the 
Place of the Work, and 

.2 immediately report the circumstances to the Owner in writing. 

9.2.6 If the Owner and Design-Builder do not agree on the existence or significance of the toxic or hazardous substances, or 
whether the toxic or hazardous substances were brought onto the Place of the Work by the Design-Builder or anyone 
for whom the Design-Builder is responsible, the Owner shall retain and pay for an independent qualified expert to 
investigate and make a determination on such matters.  The expert’s report shall be delivered to the Owner and the 
Design-Builder. 

9.2.7 If the Owner and Design-Builder agree or if the expert referred to in paragraph 9.2.6 determines that the toxic or 
hazardous substances were not brought onto the Place of the Work by the Design Builder or anyone for whom the 
Design Builder is responsible, the Owner shall promptly at the Owner’s own expense: 
.1 take all steps as required under paragraph 9.2.4; 
.2 reimburse the Design-Builder for the costs of all steps taken pursuant to paragraph 9.2.5; 
.3 extend the Contract Time for such reasonable time as agreed between the Design-Builder and the Owner in 

consultation with the expert referred to in 9.2.6 and reimburse the Design-Builder for reasonable costs incurred as 
a result of the delay; and 

.4 indemnify the Design-Builder as required by GC 12.2 – INDEMNIFICATION. 

9.2.8 If the Owner and Design-Builder agree or if the expert referred to in paragraph 9.2.6 determines that the toxic or 
hazardous substance was brought onto the Place of the Work by the Design-Builder or anyone for whom the Design-
Builder is responsible, the Design-Builder shall promptly at the Design-Builder’s own expense: 
.1 take all necessary steps, in accordance with applicable legislation in force at the Place of the Work, to safely 

remove and dispose the toxic or hazardous substances; 
.2 make good any damage to the Work, the Owner’s property or property adjacent to the Place of the Work as 

provided in paragraph 9.1.3 of GC 9.1 – PROTECTION OF WORK AND PROPERTY; 
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.3 reimburse the Owner for reasonable costs incurred under paragraph 9.2.6; and 

.4 indemnify the Owner as required by GC 12.2 – INDEMNIFICATION. 

9.2.9 If either party does not accept the expert’s findings under paragraph 9.2.6, the disagreement shall be settled in 
accordance with Part 8 of the General Conditions – DISPUTE RESOLUTION.  If such disagreement is not resolved 
promptly, the parties shall act immediately in accordance with the expert’s determination and take the steps required 
by paragraph 9.2.7 or 9.2.8 it being understood that by so doing, neither party will jeopardize any claim that party may 
have to be reimbursed as provided in paragraphs 9.2.7 or 9.2 8. 

GC 9.3  ARTIFACTS AND FOSSILS 

9.3.1 Fossils, coins, articles of value or antiquity, structures and other remains or things of scientific or historic interest 
discovered at the Place of the Work shall, as between the Owner and the Design-Builder, be deemed to be the absolute 
property of the Owner. 

9.3.2 The Design-Builder shall take all reasonable precautions to prevent removal or damage to discoveries as identified in 
paragraph 9.3.1, and shall advise the Owner upon discovery of such items. 

9.3.3 The Owner will investigate the impact on the Design Services or the Work of the discoveries identified in paragraph 
9.3.1.  If conditions are found that would cause an increase or decrease in the Design-Builder’s cost or time to perform 
the Design Services or the Work, the Owner will issue appropriate instructions for a change in the Contract as 
provided in GC 6.2 – CHANGE ORDER or GC 6.3 – CHANGE DIRECTIVE. 

GC 9.4  CONSTRUCTION SAFETY 

9.4.1 Except as provided for in paragraph 2.6.2.2 of GC 2.6 – WORK BY OWNER OR OTHER CONTRACTORS, the 
Design-Builder shall assume overall responsibility for: 
.1 construction health and safety at the Place of the Work in compliance with the rules, regulations and practices 

required by the applicable construction health and safety legislation, and 
.2 establishing, initiating, maintaining, and supervising all health and safety precautions and programs in connection 

with the performance of the Work. 

GC 9.5  MOULD 

9.5.1 If the Design-Builder or Owner observes or reasonably suspects the presence of mould at the Place of the Work, the 
remediation of which is not expressly part of the Work, 
.1 the observing party shall promptly report the circumstances to the other party in writing, and 
.2 the Design-Builder shall promptly take all reasonable steps, including stopping the Work if necessary, to ensure 

that no person suffers injury, sickness or death and that no property is damaged as a result of exposure to or the 
presence of the mould. 

9.5.2 If the Owner and Design-Builder do not agree on the existence, significance or cause of the mould or as to what steps 
need be taken to deal with it, the Owner shall retain and pay for an independent qualified expert to investigate and 
make a determination on such matters.  The expert’s report shall be delivered to the Owner and Design-Builder. 

9.5.3 If the Owner and Design-Builder agree, or if the expert referred to in paragraph 9.5.2 determines that the presence of 
mould was caused by the Design-Builder’s operations under the Contract, the Design-Builder shall promptly, at the 
Design-Builder’s own expense: 
.1 take all reasonable and necessary steps to safely remediate or dispose of the mould, and 
.2 make good any damage to the Work, the Owner’s property or property adjacent to the Place of the Work as 

provided in paragraph 9.1.3 of GC 9.1 – PROTECTION OF WORK AND PROPERTY, and 
.3 reimburse the Owner for reasonable costs incurred under paragraph 9.5.2, and 
.4 indemnify the Owner as required by GC 12.2 – INDEMNIFICATION. 

9.5.4 If the Owner and Design-Builder agree, or if the expert referred to in paragraph 9.5.2 determines that the presence of 
mould was not caused by the Design-Builder’s operations under the Contract, the Owner shall promptly, at the 
Owner’s own expense: 
.1 take all reasonable and necessary steps to safely remediate or dispose of the mould, and 
.2 reimburse the Design-Builder for the cost of taking the steps under paragraph 9.5.1.2 and making good any 

damage to the Work as provided in paragraph 9.1.4 of GC 9.1 – PROTECTION OF WORK AND PROPERTY, 
and 

.3 extend the Contract Time for such reasonable time as agreed between the Design-Builder and the Owner in 
consultation with the expert referred to in paragraph 9.5.2 and reimburse the Design-Builder for reasonable costs 
incurred as a result of the delay, and 
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.4 indemnify the Design-Builder as required by GC 12.2 – INDEMNIFICATION. 

9.5.5 If either party does not accept the expert’s finding under paragraph 9.5.2, the disagreement shall be settled in 
accordance with Part 8 of the General Conditions – DISPUTE RESOLUTION.  If such disagreement is not resolved 
promptly, the parties shall act immediately in accordance with the expert’s determination and take the steps required 
by paragraphs 9.5.3 or 9.5.4, it being understood that by so doing neither party will jeopardize any claim the party 
may have to be reimbursed as provided in paragraphs 9.5.3 or 9.5.4. 

PART 10  GOVERNING REGULATIONS  

GC 10.1  TAXES AND DUTIES 

10.1.1 The Contract Price shall include all taxes and customs duties in effect at the time of the proposal closing or bid 
closing except for Value Added Taxes payable by the Owner to the Design-Builder as stipulated in Article A-4 of the 
Agreement – CONTRACT PRICE. 

10.1.2 Any increase or decrease in costs to the Design-Builder due to changes in such included taxes and duties after the time 
of the proposal closing or bid closing shall increase or decrease the Contract Price accordingly, and either party may 
submit a claim in accordance with the requirements of GC 6.6 – CLAIMS FOR A CHANCE IN CONTRACT PRICE. 

GC 10.2  LAWS, NOTICES, PERMITS, AND FEES  

10.2.1 The laws of the Place of the Work shall govern the Design Services and the Work. 

10.2.2 The Owner shall obtain and pay for the permanent easements and rights of servitude. 

10.2.3 Unless otherwise stated, the Design-Builder shall obtain and pay for the building permit and other permits, licences, or 
certificates necessary for the performance of the Work at the time of the proposal closing or bid closing.   The 
Contract Price includes the cost of these permits, licences, inspections, and certificates, and their procurement. 

10.2.4 The Design-Builder shall give the required notices and comply with the laws, ordinances, rules, regulations, or codes 
which are or become in force during the Design Services or the performance of the Work and which relate to the 
Design Services or the Work, to the preservation of the public health, and to construction safety.  

10.2.5 The Design-Builder shall not be responsible for verifying that the Owner’s Statement of Requirements is in substantial 
compliance with the applicable laws, ordinances, rules, regulations, or codes relating to the Design Services or the 
Work.  If after the time of the proposal closing or bid closing, changes are made to the applicable laws, ordinances, 
rules, regulations, or codes which require modification to the Contract Documents, the Design-Builder shall advise the 
Owner in writing requesting direction immediately upon such variance or change becoming known.  Changes shall be 
made as provided in GC 6.1 – OWNER’S RIGHT TO MAKE CHANGES, GC 6.2 – CHANGE ORDER and GC 6.3 
– CHANGE DIRECTIVE. 

10.2.6 If the Design-Builder fails to advise the Owner in writing and fails to obtain direction as required in paragraph 10.2.5, 
and performs work knowing it to be contrary to any laws, ordinances, rules, regulations, or codes, the Design-Builder 
shall be responsible for and shall correct the violations thereof, and shall bear the costs, expenses and damages 
attributable to the failure to comply with the provisions of such laws, ordinances, rules, regulations, or codes. 

10.2.7 If, subsequent to the time of proposal closing or bid closing, changes are made to applicable laws, ordinances, rules, 
regulations, or codes of authorities having jurisdiction which affect the cost of the Design Services or the Work, either 
party may submit a claim in accordance with the requirements of GC 6.6 – CLAIMS FOR A CHANGE IN 
CONTRACT PRICE.  

GC 10.3  PATENT FEES 

10.3.1 The Design-Builder shall pay the royalties and patent licence fees required for the performance of the Contract.  The 
Design-Builder shall hold the Owner harmless from and against claims, demands, losses, costs, damages, actions, 
suits, or proceedings arising out of the Design-Builder's performance of the Contract which are attributable to an 
infringement or an alleged infringement of a patent of invention by the Design-Builder or anyone for whose acts the 
Design-Builder may be liable. 

10.3.2 The Owner shall hold the Design-Builder harmless against claims, demands, losses, costs, damages, actions, suits, or 
proceedings arising out of the Design-Builder's performance of the Contract which are attributable to an infringement 
or an alleged infringement of a patent of invention in executing anything for the purpose of the Contract, the model, 
plan or design of which was supplied by the Owner to the Design-Builder as part of the Contract Documents. 
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GC 10.4  WORKERS' COMPENSATION 

10.4.1 Prior to commencing the Design Services or the Work, again with the Design-Builder’s application for payment of the 
holdback amount following Substantial Performance of the Work and again with the Design-Builder’s application for 
final payment, the Design-Builder shall provide evidence of compliance with workers’ compensation legislation at the 
Place of the Work, including payments due thereunder. 

10.4.2 At any time during the term of the Contract, when requested by the Owner, the Design-Builder shall provide such 
evidence of compliance by the Design-Builder and Subcontractors. 

PART 11  INSURANCE AND CONTRACT SECURITY 

GC 11.1  INSURANCE 

11.1.1 Without restricting the generality of GC 12.2 – INDEMNIFICATION, the Design-Builder shall provide, maintain and   
pay for the following insurance coverages, the minimum requirements of which are specified in CCDC 41 – CCDC 
INSURANCE REQUIREMENTS in effect at the time of proposal closing or bid closing except as hereinafter 
provided: 
.1 Everywhere used in CCDC 41 – CCDC INSURANCE REQUIREMENTS, the term “Contractor” shall be 

replaced with the term “Design-Builder”. 
.2 General liability insurance in the name of the Design-Builder and include, or in the case of a single, blanket 

policy, be endorsed to name, the Owner, the Consultant, Other Consultants, the Owner’s Advisor, and the 
Payment Certifier as insured but only with respect to liability arising out of the operations of the Design-Builder 
with regard to the Design Services or Work.  All liability coverage shall be provided for completed operations 
hazards from the date of Substantial Performance of the Work, as set out in the certificate of Substantial 
Performance of the Work, on an ongoing basis for a period of 6 years.  

.3 Automobile Liability Insurance from the date of commencement of the Design Services or the Work until one 
year after the date of Substantial Performance of the Work. 

.4 If owned or non-owned aircraft and watercraft are used directly or indirectly in the performance of the Design 
Services or Work, Aircraft and Watercraft Liability Insurance from the date of commencement of the Design 
Services or Work until one year after the date of Substantial Performance of the Work. 

.5 "All risks" property insurance in the joint names of the Design-Builder, the Owner, the Consultant, the Owner’s 
Advisor, and the Payment Certifier.  The policy shall include as Additional Insureds all Subcontractors.  Where 
the full insurable value of the Work is substantially less than the Contract Price, the Owner may reduce the 
amount of insurance required or waive the insurance requirement.  The “all risks” property insurance shall be 
provided from the date of commencement of the Work until the earliest of: 
(1) 10 calendar days after the date of Substantial Performance of the Work; 
(2) on the commencement of use or occupancy of any part or section of Work unless such use or occupancy is 

for construction purposes, habitational, office, banking, convenience store under 465 square metres in area, 
or parking purposes, or for the installation, testing and commissioning of equipment forming part of the 
Work; or 

(3) when left unattended for more than 30 consecutive calendar days or when construction activity has ceased for 
more than 30 consecutive calendar days. 

.6 Boiler and machinery insurance in the joint names of the Design-Builder and the Owner.  The coverage shall be 
maintained continuously from commencement of use or operation of the boiler and machinery objects insured by 
the policy and until 10 calendar days after the date of Substantial Performance of the Work. 

.7 The “all risks” property and boiler and machinery policies shall provide that, in the case of a loss or damage, 
payment shall be made to the Owner and the Design-Builder as their respective interests may appear.  In the event 
of loss or damage: 
(1) the Design-Builder shall act on behalf of the Owner for the purpose of adjusting the amount of such loss or 

damage payment with the insurers.  When the extent of the loss or damage is determined, the Design-Builder 
shall proceed to restore the Work.  Loss or damage shall not affect the rights and obligations of either party 
under the Contract except that the Design-Builder shall be entitled to such reasonable extension of Contract 
Time as agreed by the Owner and Design-Builder; 

(2) the Design-Builder shall be entitled to receive from the Owner, in addition to the amount due under the 
Contract, the amount at which the Owner's interest in restoration of the Work has been appraised, such 
amount to be paid as the restoration of the Work proceeds in accordance with the progress payment 
provisions of the Contract.  In addition the Design-Builder shall be entitled to receive from the payments 
made by the insurer the amount of the Design-Builder's interest in the restoration of the Work; and 
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(3) to the Work arising from the work of the Owner, the Owner's own forces, or another contractor, in 
accordance with the Owner's obligations under the provisions relating to construction by Owner or other 
contractors, the Owner shall pay the Design-Builder the cost of restoring the Work as the restoration of the 
Work proceeds and as in accordance with the progress payment provisions of the Contract. 

.8 Design-Builders' Equipment Insurance from the date of commencement of the Work until one year after the date 
of Substantial Performance of the Work. 

.9 In addition to the insurance requirements specified in CCDC 41 – CCDC INSURANCE REQUIREMENTS, the 
Design-Builder shall carry professional liability insurance with limits of not less than $1,000,000 per claim and 
with an aggregate limit of not less than $2,000,000 within any policy year, unless specified otherwise in the 
Contract Documents. The policy shall be maintained continuously from the commencement of the Contract until 
2 years after Substantial Performance of the Work. 

11.1.2 Prior to commencement of the Design Services or Work and upon the placement, renewal, amendment, or extension of 
all or any part of the insurance, the Design-Builder shall promptly provide the Owner with confirmation of coverage 
and, if required, a true copy of the policies certified by an authorized representative of the insurer together with copies 
of any amending endorsements applicable to the Design Services or Work. 

11.1.3 The Design-Builder shall be responsible for deductible amounts under the policies except where such amounts may be 
excluded from the Design-Builder's responsibility by the terms of GC 9.1 – PROTECTION OF WORK AND 
PROPERTY and GC 12.2 – INDEMNIFICATION. 

11.1.4 If the Design-Builder fails to provide or maintain insurance as required by the Contract Documents, then the Owner 
shall have the right to provide and maintain such insurance and give evidence of same to the Design-Builder and the 
Consultant.  The Design-Builder shall pay the cost thereof to the Owner on demand or the Owner may deduct the cost 
from any amount which is due or may become due to the Design-Builder. 

11.1.5 All required insurance policies shall be with insurers licensed to underwrite insurance in the jurisdiction of the Place 
of the Work. 

11.1.6 If a revised version of CCDC 41 – CCDC INSURANCE REQUIREMENTS is published, which specifies reduced 
insurance requirements, the parties shall address such reduction, prior to the Design-Builder’s insurance policy 
becoming due for renewal, and record any agreement in a Change Order.  

11.1.7 If a revised version of CCDC 41 – CCDC INSURANCE REQUIREMENTS is published, which specifies increased 
insurance requirements, the Owner may require the increased coverage from the Design-Builder by way of a Change 
Order.   

11.1.8 A Change Directive shall not be used to direct a change in the insurance requirements in response to any revision of 
CCDC 41 – CCDC INSURANCE REQUIREMENTS. 

GC 11.2  CONTRACT SECURITY 

11.2.1 The Design-Builder shall, prior to commencement of the Design Services or Work or within such other time as may be 
specified in the Contract Documents, provide to the Owner any Contract security specified in the Contract 
Documents. 

11.2.2 If the Contract Documents require surety bonds to be provided, such bonds shall be issued by a duly licensed surety 
company authorized to transact the business of suretyship in the province or territory of the Place of the Work and 
shall be maintained in good standing until the fulfillment of the Contract.  The form of such bonds shall be in 
accordance with the latest edition of the CCDC approved bond forms. 

PART 12  INDEMNIFICATION, LIMITATION OF LIABILITY, WAIVER OF CLAIMS, AND WARRANTY 

GC 12.1  DEFINITION AND SURVIVAL 

12.1.1 For the purposes of Part 12 – INDEMNIFICATION, LIMITATION OF LIABILITY, WAIVER OF CLAIMS, AND 
WARRANTY, “claim” or “claims” shall mean claims, demands, losses, costs, damages, actions, suits or proceedings, 
whether in contract or tort. 

12.1.2 Part 12 of the General Conditions – INDEMNIFICATION, LIMITATION OF LIABILITY, WAIVER OF CLAIMS, 
AND WARRANTY shall survive suspension or termination of the Contract. 
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GC 12.2  INDEMNIFICATION 

12.2.1 Without restricting the parties’ obligations to indemnify one another as described in paragraph 12.2.4 and the Owner’s 
obligation to indemnify as described in paragraph 12.2.5, the Owner and the Design-Builder shall each indemnify and 
hold harmless the other from and against all claims, whether in respect to losses suffered by them or in respect to 
claims by third parties that arise out of, or are attributable in any respect to their involvement as parties to this 
Contract, provided such claims are: 
.1 caused by: 

(1) errors, omissions, or negligence of the party from whom indemnification is sought or anyone for whom that 
party is responsible, or 

(2)  a breach of this Contract by the party from whom indemnification is sought; and 
.2 made by Notice in Writing within a period of 6 years from the date of Substantial Performance of the Work as set 

out in the certificate of Substantial Performance of the Work issued pursuant to paragraph 5.4.3 of GC 5.4 – 
SUBSTANTIAL PERFORMANCE OF THE WORK or within such shorter period as may be prescribed by any 
limitation statute of the province or territory of the Place of the Work. 

The parties expressly waive the right to indemnity for claims other than those provided for in this Contract. 

12.2.2 The obligation of either party to indemnify as set forth in paragraph 12.2.1 shall be limited as follows: 
.1 In respect to losses suffered by the Owner and the Design-Builder for which insurance is to be provided by either 

party pursuant to GC 11.1 – INSURANCE, the general liability insurance limit for one occurrence as referred to 
in CCDC 41 – CCDC INSURANCE REQUIREMENTS in effect at the time of proposal or bid closing. 

.2 In respect to losses suffered by the Owner and the Design-Builder for which insurance is not required to be 
provided by either party in accordance with GC 11.1 – INSURANCE, the greater of the Contract Price as 
recorded in Article A-4 of the Agreement – CONTRACT PRICE or $2,000,000, but in no event shall the sum be 
greater than $20,000,000. 

.3 In respect to claims by third parties for direct loss resulting from bodily injury, sickness, disease or death, or to 
injury to or destruction of tangible property, the obligation to indemnify is without limit.  In respect to all other 
claims for indemnity as a result of claims advanced by third parties, the limits of indemnity set forth in paragraphs 
12.2.2.1 and 12.2.2.2 shall apply. 

12.2.3 The obligation of either party to indemnify the other as set forth in paragraphs 12.2.1 and 12.2.2 shall be inclusive of 
interest and all legal costs. 

12.2.4 The Owner and the Design-Builder shall indemnify and hold harmless the other from and against all claims arising out 
of their obligations described in GC 9.2 – TOXIC AND HAZARDOUS SUBSTANCES AND MATERIALS. 

12.2.5 The Owner shall indemnify and hold harmless the Design-Builder from and against all claims: 
.1 as described in paragraph 10.3.2 of GC 10.3 – PATENT FEES, and  
.2 arising out of the Design-Builder's performance of the Contract which are attributable to a lack of or defect in 

title or an alleged lack of or defect in title to the Place of the Work. 

12.2.6 In respect to any claim for indemnity or to be held harmless by the Owner or the Design-Builder: 
.1 Notice in Writing of such claim shall be given within a reasonable time after the facts upon which such claim is 

based became known; and 
.2 should any party be required as a result of its obligation to indemnify another to pay or satisfy a final order, 

judgment or award made against the party entitled by this Contract to be indemnified, then the indemnifying 
party upon assuming all liability for any costs that might result shall have the right to appeal in the name of the 
party against whom such final order or judgment has been made until such rights of appeal have been exhausted. 

GC 12.3  LIMITATION OF LIABILITY FOR DESIGN SERVICES 

12.3.1 Notwithstanding any other provisions of this Contract, the Design-Builder’s liability for claims which the Owner may 
have against the Design-Builder, including the Design-Builder’s officers, directors, employees and representatives, 
that arise out of, or are related to, the Design Services, shall be limited: 
.1 to claims arising from errors, omissions, or negligent performance of the Design Services by the Consultant or 

Other Consultant and 
.2 where claims are covered by insurance the Design-Builder is obligated to carry pursuant to GC 11.1 – 

INSURANCE, to the amount of such insurance.  
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GC 12.4  WAIVER OF CLAIMS 

12.4.1 Subject to any lien legislation applicable at the Place of the Work, as of the fifth calendar day before the expiry of the 
lien period provided by the lien legislation applicable at the Place of the Work, the Design-Builder waives and releases 
the Owner from all claims which the Design-Builder has or reasonably ought to have knowledge of that could be 
advanced by the Design-Builder against the Owner arising from the Design-Builder’s involvement in the Design 
Services or Work, including, without limitation, those arising from negligence or breach of contract in respect to 
which the cause of action is based upon acts or omissions which occurred prior to or on the date of Substantial 
Performance of the Work, except as follows: 
.1 claims arising prior to or on the date of Substantial Performance of the Work for which Notice in Writing of claim 

has been received by the Owner from the Design-Builder no later than the sixth calendar day before the expiry of 
the lien period provided by the lien legislation applicable at the Place of the Work; 

.2 indemnification for claims advanced against the Design-Builder by third parties for which a right of 
indemnification may be asserted by the Design-Builder against the Owner pursuant to the provisions of this 
Contract; 

.3 claims for which a right of indemnity could be asserted by the Design-Builder pursuant to the provisions of 
paragraphs 12.2.4 or 12.2.5 of GC 12.2 – INDEMNIFICATION; and 

.4 claims resulting from acts or omissions which occur after the date of Substantial Performance of the Work. 

12.4.2 The Design-Builder waives and releases the Owner from all claims referenced in paragraph 12.4.1.4 except for those 
referred in paragraphs 12.4.1.2 and 12.4.1.3 and claims for which Notice in Writing of claim has been received by the 
Owner from the Design-Builder within 395 calendar days following the date of Substantial Performance of the Work. 

12.4.3 Subject to any lien legislation applicable at the Place of the Work, as of the fifth calendar day before the expiry of the 
lien period provided by the lien legislation applicable at the Place of the Work, the Owner waives and releases the 
Design-Builder from all claims which the Owner has or reasonably ought to have knowledge of that could be 
advanced by the Owner against the Design-Builder arising from the Owner’s involvement in the Design Services or 
Work, including, without limitation, those arising from negligence or breach of contract in respect to which the cause 
of action is based upon acts or omissions which occurred prior to or on the date of Substantial Performance of the 
Work, except as follows: 
.1 claims arising prior to or on the date of Substantial Performance of the Work for which Notice in Writing of claim 

has been received by the Design-Builder from the Owner no later than the sixth calendar day before the expiry of 
the lien period provided by the lien legislation applicable at the Place of the Work; 

.2 indemnification for claims advanced against the Owner by third parties for which a right of indemnification may 
be asserted by the Owner against the Design-Builder pursuant to the provisions of this Contract; 

.3 claims for which a right of indemnity could be asserted by the Owner against the Design-Builder pursuant to the 
provisions of paragraph 12.2.4 of GC 12.2 – INDEMNIFICATION; 

.4 damages arising from the Design-Builder’s actions which result in substantial defects or deficiencies in the Work.  
“Substantial defects or deficiencies” mean those defects or deficiencies in the Work which affect the Work to such 
an extent or in such a manner that a significant part or the whole of the Work is unfit for the purpose intended by 
the Contract Documents; 

.5 claims arising pursuant to GC 12.5 – WARRANTY; and 

.6 claims arising from acts or omissions which occur after the date of Substantial Performance of the Work. 

12.4.4 The Owner waives and releases the Design-Builder from all claims referred to in paragraph 12.4.3.4 except claims for 
which Notice in Writing of claim has been received by the Design-Builder from the Owner within a period of six years 
from the date of Substantial Performance of the Work should any limitation statute of the Province or Territory of the 
Place of the Work permit such agreement.  If the applicable limitation statute does not permit such agreement, within 
such shorter period as may be prescribed by:  
.1 any limitation statute of the Province or Territory of the Place of the Work; or  
.2 if the Place of the Work is the Province of Quebec, then Article 2118 of the Civil Code of Quebec. 

12.4.5 The Owner waives and releases the Design-Builder from all claims referenced in paragraph 12.4.3.6 except for those 
referred in paragraph 12.4.3.2, 12.4.3.3 and those arising under GC 12.5 – WARRANTY and claims for which Notice 
in Writing has been received by the Design-Builder from the Owner within 395 calendar days following the date of 
Substantial Performance of the Work.   

12.4.6 “Notice in Writing of claim” as provided for in GC 12.4 – WAIVER OF CLAIMS to preserve a claim or right of 
action which would otherwise, by the provisions of GC 12.4 – WAIVER OF CLAIMS, be deemed to be waived, must 
include the following:  
.1 a clear and unequivocal statement of the intention to claim;  
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.2 a statement as to the nature of the claim and the grounds upon which the claim is based; and 

.3 a statement of the estimated quantum of the claim.  

12.4.7 The party giving “Notice in Writing of claim” as provided for in GC 12.4 – WAIVER OF CLAIMS shall submit 
within a reasonable time a detailed account of the amount claimed.   

12.4.8 Where the event or series of events giving rise to a claim made under paragraphs 12.4.1 or 12.4.3 has a continuing 
effect, the detailed account submitted under paragraph 12.4.7 shall be considered to be an interim account and the 
party making the claim shall submit further interim accounts, at reasonable intervals, giving the accumulated amount 
of the claim and any further grounds upon which it is based.  The party making the claim shall submit a final account 
after the end of the effects resulting from the event or series of events.   

12.4.9 If a Notice in Writing of claim pursuant to paragraph 12.4.1.1 is received on the seventh or sixth calendar day before 
the expiry of the lien period provided by the lien legislation applicable at the Place of the Work, the period within 
which Notice in Writing of claim is received pursuant to paragraph 12.4.3.1 shall be extended to two calendar days 
before the expiry of the lien period provided by the lien legislation applicable at the Place of the Work.  

12.4.10 If a Notice in Writing of claim pursuant to paragraph 12.4.3.1 is received on the seventh or sixth calendar day before 
the expiry of the lien period provided by the lien legislation applicable at the Place of the Work, the period within 
which Notice in Writing of claim is received pursuant to paragraph 12.4.1.1 shall be extended to two calendar days 
before the expiry of the lien period provided by the lien legislation applicable at the Place of the Work.  

GC 12.5  WARRANTY 

12.5.1 Except for extended warranties as described in paragraph 12.5.6, the warranty period under the Contract is one year 
from the date of Substantial Performance of the Work. 

12.5.2 The Design-Builder warrants that the Work is in accordance with the Contract Documents. 

12.5.3 The Owner shall promptly give the Design-Builder Notice in Writing of observed defects and deficiencies which occur 
during the one year warranty period. 

12.5.4 The Design-Builder shall promptly correct, at the Design-Builder's expense, any work which is not in accordance with 
the Contract Documents or defects or deficiencies in the Work which appear at any time until the end of the warranty 
periods specified in the Contract Documents.  

12.5.5 The Design-Builder shall correct or pay for damage resulting from corrections made under the requirements of 
paragraph 12.5.4. 

12.5.6 Any extended warranties required beyond the one year warranty period as described in paragraph 12.5.1, shall be as 
specified in the Contract Documents.  Extended warranties shall be issued by the warrantor for the benefit of the 
Owner.  The Design-Builder’s responsibility with respect to extended warranties shall be limited to obtaining any such 
extended warranties from the warrantor.  The obligations under such extended warranties are solely the 
responsibilities of the warrantor. 

12.5.7 The Design-Builder does not warrant against the effects of corrosion, erosion or wear and tear of any Product or 
failure of any Product due to faulty operations or maintenance by the Owner or conditions of operation more severe 
than those specified for the Product. 

12.5.8 The warranties specified in GC 12.5 – WARRANTY or elsewhere in the Contract Documents are the only warranties 
of the Design-Builder applicable to the Work and no other warranties, statutory or otherwise, are implied. 
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